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PRErA-CB. 

The extensive changes made in the la^ in recent years have 
rendered necessary a complete revision and a considerable 
expansion of this hook, and most of the commentary now offered 
is new. The opportunity has been taken to include those portions 
of the Code of Civil Procedure which are applicable to workmen’s 
compensation proceedings, and to give the provincial rules in 
much greater detail than before. For permission to reproduce 
the latter, the author is indebted to the Governments concerned. 

In view of the author’s official connection with the subject 
of this book, it should be clearly understood that the statements 
made in it represent his personal views, and have no official 
authority of any kind. 




Indian Workmen’s Compensation 

CHAPTER I 

INTRODUCTORY 


General Principles 

1 Bbfoeb entering on tlie discussion of the Indian Act a few 
observations are offered on the general principles of workmen’s 
compensation law. Although it forms a branch of civil law, its 
underlying conceptions differ from those which are familiar in 
other branches of that law. 

2. Tfp! main conception underlying all workmen’s 
compensation laws is that of social ipsuranc.e- Most forms of 
emplo 3 Tnent involve some nsk to ligjb.pr life, and workmen and 
their families We gIven' Bv the law insurance aga inst the financia l 
effects of accid ents. Unlike other forms of social insurance, this 
I involves ho emtribution s from the workmen : the cost of insurance 
is thrown on their ^nloveis .* "The employer may act as his own 
insurer, I'.e., he may carry the risk himself by failing to insure his 
claim, or he may pass on the risk by means of insurance. In 
some countries he is obliged to insure himself either with insurance 
companies or the state ; and it is in theory undesirable that there 
should be the possibility of default in meeting the workman’s 
claim owing to the financial difficulties of the employer. But 
whether the risk is home directly by the employer or whether 
he passes it on by paying a regular premium, any extra cost 
devolves in theory on the consumers of the goods produced by 
adding a small amount to the cost of the production of these 
goods. But if the financial as well as the bodily risks had to be 
borne entirely by the workmen, there would be a tendency for 
this to be reflected in wages where the risks are appreciable. 
Consequently the application of compensation need. ^not result 
ip ^.py and may represent a B;^eadihg of 

liability on the workmen themselves. 

1 

A 



Piura3. 3-4] mi>iAN wobembn’s csompinsaiion 

3. WoBKSiaii's compensation, is thus not a matter of damages 
for injury. The employer who has to pay may be in no way to 
blame for the accident, and even in those cases (which form the 
minority) where he has contributed to it, the fact that he has 
been negligent is ordinarily immaterial. “ The right given is no 
remedy for negligence on the part of an employer, but is rather 
in the nature of an instlrance of the workman ag^'st certain 
sorts of accident.”* Negligence on the part of the workman 
is, as a rule, equally immaterial. Even where this has been the 
sole cause of the accident, the claim ordinarily stands good; 
although the Indian Act, Ijke most other Acts, excludes some 
accidents due to the serious fault of the workman. Still less does 
workmen’s compensation involve any idea of penalty. The fact 
that accidents to workmen involve ;^‘ayments by employers tends 
to encourage efforts on the part of the latter to prevent accidents ; 
this is an additional benefit which the community gains from the 
law, but is not its primary aim. 

4. One further distinctive feature bf most workmto’s 
compensation laws may bo noted. Workmen’s compensaraon 
involves the creation of a civil right, enforcible by a duly 
appointed authority w!hon necessary. But in tndia and in many 
other countries ^ having Workmen’s Compensation Acts, it is 
misleading to think of the parties and the Commissioner as 
occupying the same positions as the plaintiff and defendant and 
jihe Court in a civil suit. It is not an accident that the words 

plaintiff ” and “ defendant ” are nowhere used in the Act or rqles, 
and that the word Court appears in the Act only where it refers 
to an authority other than the Commissioner, as in sections 18 A (2) 
ajnd id (2), or where the Commissioner is expressly given the ^powers 
of a OmI Court as in section 28. Tbe position of the Commissioner 
is dupussed in a later ohaptejp. But the essential difference ficom 
the ordinary relations of civil procedure is that the State leaves 
less to the discretion of the parties and assumes, a grater 
responsibility for seeing that justice is done. There is here not 
the mere judicial adjudication between oonflietiug claims; there 
is also present in ^me degree the executive conception of a wm 
residing in authority to make effective the Benefit which the law 
epnfers. This may he traced, for example, in those proVisiohs 
which prevent “contracting out,” in the powers of initiation 
vested in the Commissioner, in the wide discretion he has in certain 
matters and m his general responsihi(lities. 

^ Viscount Haldanes Upton v. G.'O. By. (1624) A. 0. 8()2, XVI'h.W.O.O. 

at p. 272. ■> \ f 
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Development of bdian lam 

6. The original Indian Act (Act VIII of 1923) was based 
on a sobeme prepared by a Oommittee whicb sat in 1922, and 
which reviewed the opinions received in response to a circular 
issued by the Government of India. In introducing the original 
Bfll in the Legislative Assembly, Sir Charles Innes said, “ ^S^at 
we have tried to do is to frame a Bill under whtidh men without 
any expert legal knowledge, the employer and his workman, will 
be able to see for themselves whether in any psuticular case 
compensation is due, and, if so, what the comp«asation amounts 
to.” The aim throughout was to leave as little scope for litigation 
as possiMe and, in consequence, the Indian Act is markedly rigid 
in character. In this and in some other respects it tends to follow 
American models rather than the British law, from which a 
considerable amount of its phraseology was borrowed. It has 
formed the model for legislation on workmen’s compensation in 
Malaya, 'Ceylon and elsewhere. 

>6. Act VIII of 1923 came into force on 1st July, 1924. it 
still forms the basis of the Indian law, but it has been substantially 
amended at later dates. Minor corrections and changes were 
made by Acts VII of 1924, XXXVII of 1926 and XXIX of 1926. 
Somewhat larger changes were made by Act V of 1'929, which 
enlarged the categories of workmen, removed a rertricticHi on 
compensation in the building trades, altered the provisioiis relating 
to the distribution of compensation and made a number >of odher 
amendments. 

.7. Mboh greater changes were made by Act XV of 1933 
which sepresented a general revision of the law on the iKaes 
recommended by the HoyaJ Comioission on Labour in India in 
1981. The fltruoture and general features of the Act were 
unaffected, but six new sections*' were added, fourteen iof the 
existing sections were amended and three of the Schedules were 
enlarged or radically altered. The number of workmen included 
was greatly enlarged, the scales of compensation were inoseased 
and the ” waiting period ” reduced. The other more important 
changes included alterations in the definition of “ dependant,” 
the abrogation of the exceptions to danse 3 (1) for fatal accidents, 
a great simplification in the provisions for calculating compen- 
sation, the relaxation of the law in respect of notice by 
workmen, the grant to the Commissioner of certain powers of 
initiative in fatal aeddents and alterations in procedure in such 
accidents. 


*SeotaonB 10-A, 10-B, 18>A, 22-A, 30-A and 
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Application of Act 

8. Act XV of 1933 came into force on 1st January 1934 ; 
bnt the changes which became effective on that date wore mainly 
those relating to procedure. Those amendments which 

(a) affected the amount of compensation, whether by . 
altering the scales or the waiting period, or the method 
of calculation, 

(b) had the effect of altering the categories of workmen 

and dependants, and 

(c) altered the conditions governing the grant of 
compensation, e.g., by abrogating the exceptions, or 
enlarging the list of diseases, 

apply only in the case of accidents occurring on or after Ist July 
1934. The Act, as printed in this volume, represents the law as 
it now stands, f with all the amendments made by the 1933 Act 
and earlier Acts, and the discussion in the commentary relates to 
the Act in this form. If a question arises regarding the 
compensation for an accident which occurred prior to 1st January 
1934, reference should be made to the Act as it stood before any 
of the amendments made by the 1933 Act, If a question arises 
regarding compensation for an accident which occurred in the 
first six months of 1934, sections 2, 3, 4 and 5 and Schedules 11, 

III and IV must bo road as they stood prior to the 1933 amendments, 
and the rest of the Act applies as it now stands. 

9. The Act applies to the whole of British India [Section 
1 (2)]. Its operation has also been extended to Berar, to the Civil 
and Military Station of Bangalore and to certain railway lands 
within Indian States. In all these areas, the Act applies in the 
same form as in British India, i.e., the subsequent amending Acts 
are also in force. 


t X’ehiasiy 1936. 
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CHAPTER II 


WOEKMEIT 

10. The Act is an Act for the payment of compensation to 
certain workmen and the first question which arises is therefore— 
what workmen come under its provisions ? The relevant 
provisions are section 2 (1) («), Schedule II and section 2 (3). The 
following paragraphs discuss in turn the various classes of workmen 
who are covered by or under these provisions. It is scarcely 
necessary to point out that the expression workman includes a 
woman. See section 13 (1) of the General Clauses Act and section 
(2) (1) (d) of this Act, which refers to the husband of a workman. 
Children are also included ; special provisions govern the amounts 
of compensation to be given to them. 


R^ways 

11. The important provisions governing railway employees 
are sub-section 2 (1) (n) {i) and clause (ani) of Schedule II. Of 
these, the former relates to railway workers who are employed 
directly and the latter to those who serve tinder railway 
contractors or sub-contractors. Both clauses refer to the Indian 
Railways Act, 1890 ; the important provisions of that Act for the 
present purpose are the following : — 

3 (4) ‘ “ railway ” means a railway, or any portion of a 
railway, for the public carriage of passengfers, animal or 
goods, and includes 

(a) all land within the fences or other boundary-marks 
indicating the land appurtenant to a railway; 

(h) all lines of rails, sidings, or branches worked over for 
the purposes of, or in connection with, a railway ; 

(c) al,l stations, offices, warehouses, wharves, workshops, 
manufactories, fixed plant and machinery, and other 
works constructed foi the purposes of, or in connection 
with, a railway ; and 

6 
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{i) all ferries, sMps, boats, and rafts wHch are used on 
inland water for the purposes of tbe traffic of a 
railway, and belong to or are hired or worked by, the 
authority administering the railway : ’ 

3 (7) ‘ “ railway servant ” means any person’ employed by a 
railway administration in connection mth the service 
of a railway : ’ 

148 (1) * For the purposes of section 3, clauses (6), (6) and (7), 

and’ (a number of other sections) ‘the word 

“railway,” whether it occurs alone or as a prefix to 
another word, has reference to a railway or portion of a 
railway under construction and to a railway or portion 
of a railway not used for the public carriage of passengers, 
animals or goods as well as to a railway falling within 
the definition of that word in section 3, clause (4).’ 

A oompatison of these provisions with the provisions of the 
Workmen’s Compensation Act shows that, subject to the excep- 
tions noted in paragraphs 12 to 16 below, all railway employees are 
workmen, including those employed on services which are ancillary 
to the railway and those employed on lines under oonstraotion. 
No distinction is made between light railways and other railways. 

12. Fotm classes of railway servants are excluded from the 
defimtion of workman by express provisions. The first class 
otmsists of persons “ whose employment is of a casual nature and 
who are employed otherwise than for the purpose of the employer's 
trade or business.” In view of the definition of “ railway servant ” 
given above, this exception has little practical importance so 
far as those employed directly under a railway administration 
are cmioemed. Such workers, even if employed on work of a 
casual nature, are practically all employed for the purposes of 
tile business of the railway, and so the exception will not exclude 
th^. It may operate to exclude a few men employed under 
railway contractors. The general meaning of the exception is 
discussed in paragraphs 62 to 66. , 

IS. Tan second exception excludes those perstms who are 
“permnentiy employed in any administrative, district or 
sub-divitional office of a railway,” For example, orderlies attached 
to the office of the Traffic Manager at headquarters, and clerks 
worldly in an Assistant Engineer’s office are excluded by this 
provision. But a confidential clerk or an ordeody whose duties 
involved his accompanying an officer on his tours £com time to 
tune would not come within this exception, even though he 



WQjkipg in the ^adijuartets q^pe whpn an 
^ppi)isnt 'oyertqq]E jiini. ’ ' ‘ 

14. Tfl38 third clp.ss .excluded co?isists of some, hufby no 
iqee,jis all, of those pmplqyed on railsirays who are jn tppeipl; qf 
mpie than Es. 30Q/- a month. This exception governs all peisoi^ 
included in Schedule It : and section 2 (1) (^) (f) expludes 
the definition of railway servant all persons employed ip. apy 
^pch capacity ^s js speciSed ip Schedule If.” It fpUoTys therefofe 
t^t perso^ epiployed under pontpactors on pailwayf afe ppveipd 
only if their mpnthly wpgep do not exceed Es. 30Q/- apd aaHqe 
limitation applies to any railway workers who come wit|pn apy 
pf the items in Schedule II. Thpp if theyget piqre than Es. SfiP/: 
a month, persons employed jh railway wpi^lmps pro eydupepi 
because they come within claui^ (n) of Schedule If . The same 
monetary limit applies to persons employed in railway ppllienes, 
because tfiey come within clause (v) of Schedule II, and tp railway 
electriciaps, because they come within clause (ceix) and so op. 

Pp the pther hand a stationmastef getting Es. 400/- a month is a 
jvorhm^n, because hp is not included in Schedule )]I. Eof a 
mscuaeion of the method of calculating wages, see paragraphs 164 
tplTS. ' . , P .F . , 

16. The last exception is that which excludes perspps 
“ working in the capacity of” members of “ His Majesty’s p^,val» 
military or air forces or of the Eoyal Indian Maxine Service.” 

Jf, during ap emergency, regular soldiers or mem|)ers qf the 
Auxiliary or Territorial Forces are ordered to assist in running “ 
the tramps, they will not be ooTered by the Act. But the fact 
that a regular engine-driyer is a member of the Auxiliary IFqtqe 
does not exclude him frqm tb® A-ct while he is doing his ordipary 
w;ork, for h® fiq®s Pot drive the engine in his capacity as a mw>-h®x 
.oftheh-orce. 

Schedule n : Oenerpl Observations 

16. Befobe passing to the d®t®il®d consideration of the 
repiaining classes of workmen who are specified in Schedule II, 
certain general ojbservations may he ofEefed on the items ,of that 
Schedule. In the first place, although ordinarily inclusion in any 
item is sufficient to constitpte an .employee a workmap fqr the 

K oses of the Act, all the gropps included in the Schedule must 
md as subject to the three general exceptions discuss.ed m 
par^igraphs 62 to 68 below. Each of these operates to efolhide 
trom' the benefits of compepsatiop a certain number of persons 
who come mthin tlhe Schedule. 

1 
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17. Again, it should be noticed that, except in clause (awi), 
which has already been considered, and in clause (asin), which 
relates to a branch of Govenunent service, there is no reference 
to the employer. Workmen are defined in most cases with 
reference to their occupation, and in some cases with reference 
to the premises in which they are employed. In consequence, it 
does not matter for the purposes of his inclusion in the Act, in 
any case other than that of a railway worker or a postal servant, 
whether the workman is employed by a contractor or 
sub-contractor working under an employer, or by the principal 
employer directly. The special provisions relating to the liability 
of contractors are discussed later ; see paragraphs 64 to 76. It 
is sufficient to note here that the workman has in most cases a 
right to claim from the principal employer. 

18. Oi/AUSES (i*), [Hi), (iv), (v), (awif) and {xviii) of Schedule II 
contain references to the numbers of persons employed in various 
establishments in the preceding twelve months. By virtue of 
the Explanation at the end of the Schedule, this period is to be 
understood as meaning the twelve months ending with, and thus 
including, the day on which the accident occurred. The test of 
numbers, moreover, in all these cases need only be satisfied in 
respect of a single day during the whole of that period. A further 
point to be noticed in respect of these numerical testa is that, in 
applying them, the exceptions to the definition of workman, 
discussed in paragraphs 62 to 68 below, have no relevance. In 
many oases, for example, the members of the supervising staff 
are covered by the clauses of Schedule IT, and if so the fact that 
they may be getting more than Rs. 300 a month will not warrant 
their exclusion from the calculation of the numbers employed, 
although it will operate to exclude them from rights to -compen- 
sation. Thus there may be cases where the test of numbers 
is satisfied, although the actual number of “ workmen ” is less 
than the number specified in the clause in question. 

19. CiATTSES (i), (ii), (»), (xiv), {xviii) and {xix) exclude from 
the definition of workman persons belonging to the categories 
covered by these items but employed “ in a clerical capacity.” 
This is in pursuance of the main object of the Act, which is to 
provide for workmen. The phrase should be strictly interpreted 
with regard to the work on which the employee was engaged at 
the time of the accident ; the fact that a man ordinarily works as 
a clerk mil not exclude him if he is injured while working 
temporarily in another capacity. Thus a tramway clerk sent 

8 
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[Paras. 19>^1 

out as an inspector ceases to be employed in a clerical capacity 
for the time being, and a factory clerk engaged in the supervision 
of manufacture is not excluded while so working. 

Tramways. Motors, etc. 

20. The first clause of Schedule II includes persons employed 
“ in connection with the operation or maintenance of mechanically 
propelled vehicles.” The phrase “mechanically propelled 
vehicles ” is not feee from ambiguity. If this clause stood alone, 
“ mechanically propelled ” would certainly be taken as 
covering all forms of propulsion other than human or animal 
agency, for this is its ordinary connotation. But an element of 
doubt is introduced by the wording of clause (vi) {a) which draws 
a distinction between ships propelled by steam, water or other 
“mechanical powers” and those propelled by electricity. [See also 
clause (m)]. This could be used to support the plea that electricity 
is not a form of mechanical power, and that consequently vehicles 
propelledby electricity, suohas electric trams, arenot “mechanically 
propelled.” But there is no reference to power in clause (i), and 
in view of this it seems preferable to read the words “ mechanically 
propelled” in their ordinary connotation, as given above. 
Having regard to the ambiguity, it is relevant to observe that 
the original clause (i), for which this clause was substituted by 
the amending Act of 1932, referred specifically to tramways, and 
as the whole tendency of the changes made in the Schedule in 
1932. was in the direction of enlargement, the legislature 
presumably had no intention of excluding the most hazardous 
type of tramway work. Work in connection with horse trams 
would appear, however, to be excluded. On the view suggested 
above bicycles are excluded. 

21. There is no dubiety about the inclusion of vehicles 
propelled by steam, petrol or oil engines. All motor vehicles are 
thus included, and private chauffeurs as well as commercial drivers 
are therefore workmen. The word “vehicle” is not defined; 
its ordinary meaning includes contrivances designed for the 
carriage of passengers or goods on land, but excludes contrivances 
operating on water ; a boat is not a vehicle. The only doubtful 
case is that of aircraft. Probably aeroplanes would be treated as 
vehicles, but not seaplanes which are incapable of moving under 
their own power on land. The phrase “ in connection with ” 
is an extremely wide one and covers, for example, the whole of 
the staff maintained for working or keeping in order steam 

9 
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W^-sqlJeri^ ai^d tjie wliolp of the s^S epployfijl fpr _ ^pp^iripg 
ffl, 0 toy PftEs oj beeping them in running prdep p a rpp^iinng ehpp 
ot garage. 

22 . CiBBiOAn employees and persons employed “ on a railway ” 

are excluded. “Eailway” is not defined here as it is in clause 
(arii), aod must therefore hp ipa 4 as having its ordinary mee.ning 
apd oftt tl-o vory ■'vide technical meaning given to it ip 
Bailwap Aoi;. ft mepna more than the actual railSj pnd is 
probably to be regarded as including the railway lines together 
irith the adjuncts required for their' operation^ sucii as etatiops, 
signal-boxes, etc. On this yieyr the employees in a motor tus 
service maintained by a railway administoBtiop are pot ^ciude| 
by the word® “ otherwise thap. .on a railway ” and pome yptpip 
t]^ apope of planse ( 0 * view of what is stated in paragraph l| 
tbe qpestion of whether su,ch workers come pnder tpis clause op 
pot afiepts them oply if they are getting more than 30Q/- a 

month- 

Faciorjles and Woifctdipps 

23. 0 | 4 trspa (iji) to {iv) of Sohedple If rebate to employees 
engaged ip various forms of nranpfactprjpg activity. Claps, e p) 
covers ^e factories psing power plant and clause {Ui) the Tforh" 
shops in which po power is used, while elapse iw) covets personp 
manufaotpring e^losiyes. 

24. OnAtTSB {id) is somewhat involved in oonstouolpon, bpt U> 
should be read as if the letters (a) and .(h) were inserted after 
“ whereof” and “ apd.” In other words the phrase beginning 
with “ in any kind of work ” must be read as attached to bho 
second" employed” and not to the first employed.” That thin is 
the oorrect reading is evident from the fact that on the alterniaiiTe 
reading the conolpdipg phrase relatipg po steam, water, ^ete.i'^ould 
pot make proper sense. There are thus four copditmps to he 
satined to bimg »» employee within this item, namely : — 

(1) A mapufaotpripg process mpst have beep carried Pd 
jm jbhe estabjiyunent ; 

( 2 ) Power must be used somewhere in the establhdunenit ; 

p) The rmmher of persons employed in toe processes or in 

some form of connected work ipBst have exceeded ten ; 

0 ) Xhe emplcysc mwt have been engaged somewhere in the 
premw .OP their prscipcits. ^hese conditio^' aye disojissed in 
tjjtsp in ihc papagtaphs. 

W 
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26. ‘‘M4Jsn!rPA0TtiKt»& PSQOTsa” Js <J®flned ift tepw ef 
geotion 2 (4) of t^e FftctOEies Aot, wMch reji^P ag follow 5 — 

“ * manofaotaring process ’ means any process for or 

iBoidental to — 

(a) makiug, altering, repairing, ornamenting, finisliing, or 
otherwise adapting for use, transport or sale, apy 
article, or part of an article, or 

(5) refining oil or ptmiping or filtering water, or 

(o) supplying, generating or transforming pneumatic, 
hydraulic or electrical energy, 

and inOludes the baling of any material for transport.” 

This is in very wide terms and includes practically every form of 
industrial activity that can be carried on in fixed premises. 

26. PassiKa to the second condition, it is sufficient if pow^ 
is used anywheae on the premises. The definition of power may 
be regarded as including all forms of the supply of energy except 
human and animal agency. The words “ on any day of the 
preceding twelve months ” do not govern the use of power, and 
the criterion is therefore whether power was used or not used at 
the time of the accident. But the word used ” should not be 
interpreted so strictly as to exclude a workman injured at a 
moment when the machinery had temporarily stopped. It would 
seem to be sufficient if the use of power had not been 
definitely discontinued before the time of the acmdent. The 
test, on this view, is not— was power used at the moment of the 
aociffint ? It is^At the time of the accident were the praises 
ones in whidi power was installed and ordinarily used ? It ahoidd 
be added that the power need not he used to work maohinmy ; 
it is sufficient if it is used for any purpose. 

27. The third condition is that of the numbers employed. 
At least ten persons must have been employed at some time in 
the preceding twelve months (see paragraph 18 above). They 
must have been employed either in a manufacturing process as 
defined above, or "in any other kind of work whatsoever 
incidental to or connected with any such manufacturing process 
or with the article made.” These words are taken, with minor 
changes, from section 2 (2) (d) of the Indian Factories Aot, ISil, 
winch was tafeen in turn from the BritiA Factory and 

Aet, 1901 , and are not easy to interpret. But they should prdbab^ 
be tjaken as covering only woific which contributes in some more or 
less ffirect way to the sequence of events which takes plaue in ja 



Paras. 27 -^ 0 ] ibbian wobcm^k’s 

t o’ ^ 

factory fiedm the time the raw material is first handled until the 
goods produced are ready for delivery. On this interpretation, 
clerks, employed purely on the accounts and correspondence are 
excluded ;* their work has not a direct relation either with the 
processes or with the articles. The same is true of doorkeepers, 
watchmen and persons employed purely for keeping the premises 
clean. But the supervising staff are directly in touch with the 
processes ; and the engine-room staff are equally connected, for 
without them the essential processes would have to stop. 
Similarly those who carry the raw material to a machine, or who 
pack the finished product are doing work connected with the 
article which is the subject of the process and with the article 
made respectively. 

28. In connection with the fourth condition, the important 
point to notice is that the actual occupation on which the employee 
is engaged is quite immaterial. All that matters is that ho should 
be employed in some capacity within the premises or their 
precincts. Tlius a watchman and a sweeper, although they do not 
count for making up the 10 persons necessary, countas “workmen” 
once the condition of there having been 10 persons is satisfied. 
The whole of the factory employees, on whatever work they are 
engaged are workmen if the other three conditions arc satisfied. 
The only persons excluded are those employed in a clerical 
capacity. (See paragraph 19). 

29. CiiAtrSES (Hi) and (w) are simpler. The former covers 
the larger workshops in which power is not employed. The limit 
of persons is placed at 60, they must be employed “ for the 
purpose of” any one of various specified processes and if so 
employed, they are “ workmen.” The list of these processes is 
taken from clause (a) of the definition of manufacturing process 
given in paragraph 26 above. To be employed /or the purpose of 
carrying on certain work is not, of course, the same as to be 
employed in carrying on that work. It is a much wider term 
and includes all who have been engaged with the objectof enabling 
the work to be carried on. It should probably be regarded, 
therefore, as including the whole of the staff of the workshop. 

30. In the case of establishments manufacturing or handling 
explosives, such as fireworks makers’ shops or places making or 
dealing in ammunition, the number is reduced to 10. Handling 
counts equally with manufacture, but the employees must be 

♦They at© not excluded by the words otherwise than in a olorioal capacity,** 
or these words haye no application in this connection* 

12 
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engaged i% and not merely for thel’ purpose of, the manufacture 
or handling. This narrower phrase, however, would probably be 
held to cover the supervising staff in a manufacturing 
establishment. 

Mines, Excavations and Oilfields 

3 1 . Clause ('») of Schedule II covers employees in mines and 
refers to section 3 (/) of the Indian Mines Act, which reads as 
follows : — 

* ” Mine ’* means any excavation where any operation for 
the purpose of searching for or obtaining minerals has been 
or is being carried on, and includes all works, machinery, 
tramways and sidings, whether above ox below ground, in or 
adjacent to or belonging to a mine : 

Provided that it shall not include any part of such prenoises 
on which a manufacturing process is being carried on unless 
such process is a process for coke making or the dressing of 
minerals.’ 

This is obviously an extremely wide definition, and covers 
everything in the way of excavating for minerals from a man 
digging for kankar upwards. It includes quarries as well as 
underground mines. 

But the proviso to clause (v) excludes the less important 
excavations by requiring one of three conditions, namely : — 

(1) more than 60 persons must have been employed on some 
day during the preceding 12 months ; 

(2) explosives must have been used on some day during the 
preceding 12 months; 

(3) the depth of the excavation must exceed 20 feet. 

These conditions need not all be satisfied; when any one of them is 
satisfied, the excavation ranks as a mme if it comes within the 
definition given in the preceding paragraph. In connection with 
the first condition, the number fifty must be made up of men 
employed “in the excavation,” and the word excavation 
apparently excludes the “works, machinery, etc.” referred to in 
the definition of mine, and includes only the actual workings, 
open or below ground, where work is going on. 

32. On the other hand, the definition of workman is not 
limited in this maimer. In addition to the persons employed in 
the actual mining operations, everyone else who is employed 
below ground is covered, and persons engaged in “ any kind of 
work, incidental to or connected with any mining iteration or 

13 
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witli tke mineral obtained ” are also included. Tbis last pbrase 
must be interpreted in the same manner as the corresponding part 
of the factory definition {see paragraph 25). Some direct relation 
would appear to be necessary between the worker and the actual 
operations involved in extracting the mineral and transporting 
it to the stage where it is ready to be taken from the premises. 
Clerks are excluded here only if they are not working “ below 
ground.” These last words presumably cover only places which 
have ground vertically above them ; they do not cover an open 
quatry bdow the level of the adjoining ground. 

33. OTSEft excavations are mentioned in dlause (ccti) of 
Schedule II where the three conditions mentioned in paragraph 31 
again appear. Here again only one of them need be satisfied. As 
dams, embankments, roads and various other forms of engineering 
activity come within clause (um) probably ike only important 
class of work included by virtue of clause (aei) is the digging of 
wells. The last condition, which in such cases will usually be 
the important one, must be applied with reference to the depth 
of the excavation at the moment when the accident ocoubs, and 
net with reference to the depth which it was intended to nesroh. 
The object of the excavation is here immaterial whereas dbuse <(«) 
applies only where the object is to secure minerals. 

34. Au Mi-well is a mine within the meaning of dams® 8 (/) 
of the Mines Act, but work in oil-fields is covered by clause{fl»») of 
Schedule II which is wider in its terms than clause (v). All 
persons employed in connection with the operations are covered, 
with the exception of clerks (see paragraph 19), and the number 
employed is immaterial. Those employed in work on the pipe- 
lines are included in clause (a:) and those employed in therefineries 
borne tinder clause (ii). 


un8 Ooehi 

, 35. CkjAvm.{vi) of Schedule Hoovers the masters and seamen 
of certain aMps. The definition includes all those ships which 
move nndetr power, and any ship which is towed or is intended 
to he towed by a ship which moves under power. Other ships 
of 60 tons and over are also included. ” Ship ” has the meaning 
assi^ed to it^ by section 3 (61) of theOeneral'Clauses Act 
(X Which reads, “ ship &all include every descripition df 

vessel used in navigation ndt exclusively propelled hy oars.” 
Suh-clause '(a) tif clause. (oi) 'tiiuB covers, ia addition to steamers, 
a!tt lighters, barges and “’flats ” which are intended to be towed 

U 
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fey a alid ^&ib-clAt!ise ctoVers saiiiiJtg IsHtls ttt iitt 

j^iSStsHfeMneHonioage. “ Sfealiiaii ” feddfiftediii cJAtiB6 3 (1) (j^) AS 
iteolilding every persoh forming |>arfc of ibli'6 brew of aiiy titliAr 
’tMii the ihastet ; and ifaastters are separately m'enticmted hbire. 
’Jhferb no Mention Of the plAcO \srherie the shif> pliosj so that 
on inHifaJd , watras, 6h tidal Vatets Ahd At seA Are alilsfe 
fcdVterted; hht the Act does ndt dsteAd feeyohd thO tertitoriftl 
MtteSfs of feril^sh Ihdia. 1 <2).] 

3%. 5[Nt)iAN .lascars recruited ih Ihdia for seitdcfle oh tilfe 

f ’reat majorTty of sea-going phips, hh'd their d%p'6Miiht&^ Ahe 
owever ehtft’te^ to ‘cdmpensatiOn in acOoirdance With thte 
of the Act, even when the acoielent OccOfs outStAg ^iStish 
and even though the ship is regist'e’red sbitoad. !rh!fe t^ht is ttot 
created h'y the Act itself, but by a stipulation ih th'e Atticl^S'df 
Agreement entered into under the Indian Merchant Shijppitfg 
Act (XXl of 1923). This sti^iulation gives by agJceemeht to ihfe 
lascars to whom ft applies the same rights of coinpensatiOh 
as workmen under the Act in respect of their einploythSht ‘uhtder 
‘^e agreement, and provides that, in the eVeht of dispute, the 
m^ute shall be settled by a COminissiOner fot Woiddmeh’s 
Compensation, whose decision is final. But ptoceediugs hfefdfe 
a 'Opimoaissioner in pursuance of this agreement ate bf the nAtttfe 
of ciyu Eirbitratibn proceedings, and ate not 'proceedings trtidier 
'■Jihe Workmen’s *Comperisatichi Act. The tight to compenSatSon 
does not arise if the seaman has filed a olaun fot cdin|iretLBahi6'!n 
under the law which, is in force in the Poniitry in iishieh the i^hfp 
ie r^kt&ed. Thxis lAsokrs oi ^f>s ifemsterSd in Gteat Btitain, 
Sf govdtndd by the stipulation, have a choice between recOteiiMg 
cdnm«tosiil36n under the British Act o® invoking 'I3i6 ’St^ktiOn 
to hfecure coittpfehsarion Sn India 'on the indSau scale. 

31. 'A xwctiMsSa class of employees 'on VessfelS is sjpecified in 
clause (xvit), wMch'relates to ferry-boats, 'ihe'testh^e is Whether 
this hefry-boat is capable of catr^ng more than tCU persohs. 
is so capable, persons Employed in its operation atfe Worfewdh. 
Capahlg ” .should be ihtefpfdted tvithiefCtoncetothe nuliibdJ: Of 
persons the ‘boat -is designed to'oaaay, ‘and not with*r^ereace 'to 
fee 'tfhihhifir'od'pdSiScfiiii ’Shift ‘k riesh teififjtaaai 'inhy tiaipjfeii tb take. 
Persons employed on light-ships are included by olatIMe‘«(tfiS^. 

‘CiAtfiSi'Cfe'f) COt^hhdafe Vh8g^ hWJrk -is 'w4eh 

M^s Imt who are ndt sei^en,.and is in fwblparts. fiSf^tl^ri; 

those ’Who 'lire ‘‘■eiapl<^eS iSt ’the purpose -td ” ’wasSons 
forfife'df h'dti^fy cdiinedtsa Vibkmp, M-hs sH^iiiiaftfg 

% 
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stipbreaking, repairing, fuelKng, painting and cleaning. This 
part of the clause refers also to those employed for the purpose 
of loading or unloading ships, but workers of this type appear 
again in the second part of the clause in much more comprehensive 
terms. Thus certain occupations, such as unloading goods from 
a ship, come under both parts of the clause. There is, however, 
an important difEerence between the two parts in respect of such 
occupations, for the second part relates to work done within 
specified geographical limits, namely the limits of ports subject 
to the Indian Ports Act, whereas the first part contains no express 
mention of place. But that part should be regarded as relating 
only to work done in juxtaposition to a ship. This is clear from 
the nature of the occupations. Thus “ the work of loading does 
not begin until there is contact and collaboration between the 
cargo owners ” servants in charge of the cargo on shore and the 
ship’s crew or stevedores employed in their place and ready on 
board ship to receive the goods as they come over the ship’s rail 
and stow them in the hold.’”" Unloading begins where loading 
ends, and the remaining occupations cannot possibly be conducted 
except in contact with a ship, or part of a ship. The first part 
of the clause, then applies wherever a ship may bo, but in respect 
of loading and unloading it does not c.xtond beyond the work 
done in transferring the goods from the ship to the shore (or to 
another ship) ; the second part applies only within port limits, 
but covers practically all movements of goods within those 
limits, whether a ship is present at the time or not. 

39. The most difficult words in the clause arc possibly the 
words “ for the purpose of ” which, it will bo observed, cover the 
occupations mentioned in the first part but not those mentioned 
in the second. They should not bo regarded as intended to cover 
work done away from the ship ;f but the fact that “ for the purpose 
of ” is used in the first part and “ in ” in the second part shows 
that a difEerence is intended ; and the first phrase is distinctly 
wider than the second. It would, it is suggested, cover tally 
clerks, for example, and men employed in the hold of a ship to 

*Per Oontts-Trotter, C. J • ia Ralli Bros., Madras ». Perumal, 62 Mad. 747. 

tBalli Bros., Madras v. Pemmal , and Parsu v. Trustees of Port of Bombay, 
64 Bom. 114. 

Caution is necessary in relying on these oases as this clause had not then 
the form it has now. Both the oases can he cited in support of the view that 
for the purpose of ” means na more than “ in " and against the view stated 
in paragraph 39. But the clause did not put these words in contrast as it now 
does, and the issue before the Courts was whether the words “ for the purpose 
of ” covered work done in places which the word “ in ” would not cover. 
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tepaii tlie bags as a cargo of grain is being unloaded. The words 
“ employed in the handling or transport ” seem to imply more 
direct contact with the actual operation, but are probably wide 
enough to include the supervising staff. 

Buildings, Public Works, etc. 

40. CiAtrsss (inn), (ix) and (x) cover a wide range of persons 
employed in the building trades and various kinds of public works 
and cml engineering activities. The definitions should not give 
much difficulty. In the case of buildings, the actual state reached 
does not matter ; the criterion is the complete state of the 
building. ^ Thus a building which is intended to have two stored, 
but of which less than the first storey has been finished is included. 
So is a building which has been 20 feet high, but of which all but 
the last 6 feet have been demolished. Heights and storeys count 
from ground level, so that a building consisting of cellars and a 
ground floor structure 15 feethigh is not included, while a building 
18 feet high on a plinth 3 feet high is included. In the case of 
dams and embankments, the same criteria are not applied ; 
there it is the actual height reached that matters. 

41. The introductory words differ in the case of the three 
clauses. Clause (viii) includes only construction, repair and 
demolition ; clause (ix) adds maintenance to these and clause (x) 
adds “ working.” Bepami^, when this is necessary, is a form 
of ‘repair’.* ^ Maintaining, as distinct from repairing, would 
cover mere inspection work, “Working” covers the large 
number of persons employed in the operation of aerial rope- 
ways, canals, etc. Clerical employees are excluded in clause (x), 
so that, for example, the revenue staff employed on an irrigation 
canal are not workmen. There is no similar exclusion in 
items {viii) and (ix) where the definitions are so framed as to 
exclude those not directly connected with the actual operations. 
In all three cases the staff supervising or directing the operations 
may be regarded as included. 

Posts and Telegraphs 

42. Clause {xiii) of Schedule II includes a large number of 
employees of the Posts and Telegraphs Department, These are 
divided into two groups of whic^ the first consists of those in 
specified occupations in the Eailway Mail Service, The second 
group includes all those who are “ employed in any occupation 
ordinarily involving outdoor work.” It thus covers postmen, 
telegraph peons and persons engaged in similar occupations. 


* ISr. H. Sidhwa v. Kiishnabai, BonAay Lahow OfftOte, Jan. 1936, p, 33$, 
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Such employees are covered wlietlier they were working indoors 
or out-of-doors at the time of the accident ; the test is whether 
the i ob in which they were working at that time ordinarily involv- 
ed outdoor work. An occupation which regularly involves both 
indoor and outdoor work is an occupation “ ordinarily involving 
outdoor work ” : it is not necessary that the occupation should 
involve nothing but outdoor work. But outdoor work is not 
the same thing as outdoor employment. Travel in the open air 
from place to place, such as is done by an inspector of village post 
o£6.ces may be outdoor employment but is not outdoor work. 

43. The definition of the employees in this instance by 
means of reference to a department of Government gives rise to a 
special position in respect of those who are engaged by contractors. 
Employees serving under postal contractors are ordinarily not 
employed in an occupation in the Department ; they are not in 
the Department, in the accepted sense of the term. In conse- 
quence they do not come within this clause. But if they oomo 
under another clause of the Schedule, such as clause {%), as they 
frequently will, the Department will almost always be liable for 
compensation. This follows from the provisions discussed in 
paragraphs 64 to 70, to which reference should be made. Other 
employees of the Posts and Telegraphs Department ate included 
by virtue of other clauses of the Schedule. Nearly the whole of 
the telegraph engineering staff, for example, comes under clause 
(i®). 

PlantaffoQs 

44. The most important of the remaining classes of work- 
men is that included by clause (ccom) of Schedide II, which relates 
to plantations. Plantations are defined as estates “ maintained 
for the purpose of growing cinchona, coffee, rubber or tea.” 
There must have been 26 persons employed ; see paragraph 18. 
With the exception of clerks (see paragraph 19), all persons 
employed on the estate are included, 

46. “ Estact ” is not defined and it would be possible to 

read the words “ ernployed on any estate ” as covering every 

one enaployed within the geographical limits of the plantation. 
But it is probably more correct to regard “ employed ” as having 
a closer connection with “ estate ” and to take the latter term as 
embodying the conception of organization as well as that of 
location. If this view is accepted, only those who are connected 
with the estate are included. Thus, to take an example, an 
assistant to a shopkeeper whose shop l^ppens to be on the estate 
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is not included. In other words “ employed on ” has not the same 
meaning as “ employed within the limits of.” On the other hand, 
it should not he interpreted so narrowly as to exclude all who are 
not on the books of the estate. Had this been the intention, the 
clause would probably have read “ employed for the purpose of 

growing ; ” compare clauses (in) and (vii). The phrase 

“employed on any estate” appears to be wide enough to 

include all those having a connection with the estate, directly or 
indirectly, provided that their work lies there. Thus, for example, 
the domestic servants of a resident manager are probably 
included. 

46. It may not invariably be easy to determine what 
constitutes one estate, although ordinarily the matter should 
admit of no doubt. If an area of land is to constitute a single 
estate, it must be under the same owner or group of owners, but 
common management is not essential. An owner does not divide 
an estate into two estates by entrusting part of it to one manager 
and part to another. On the other hand the mere fact of common 
ownership is not sufficient to make two pieces of land one estate, 
for one sman or company can hold several estates. The safest 
test is to look to the title-deeds of the area. If it came into 
the owners’ hands and into the hands of all their predecessors by 
a single transfer it will probably be regarded as a single estate. 
The whole area “ maintained for the purpose of growing ” any of 
the specified crops is part of the estate, including land that is 
under preparation or land kept for ancillary purposes, such as 
the rice lands allotted to plantation labourers or kept as reserves 
for firewood. 

Miscellaneous Occupations 

47. The remaining clauses of Schedule II add comparatively 
small groups to the list of workmen. Clause (a;*) includes those 
employed in the service of fire brigades. Clause (xv) includes all 
those employed in any occupation involving blasting operations, 
but most of those who come under this clause are also covered by 
other clauses such as clauses (®), (vtH) or (xvi). Clause {xix) 
relates to those employed in connection with electrical or gas 
undertakings. Nearly all those working in gas works or electric 
supply stations are already covered by clause (ii) ; but clause {am) 
extends protection to those whose work lies outside the factories, 
such as electricians attending to transmission lines and installations, 
or employees of gas companies attending to pipes, etc.^ Clerks 
are excluded, but employees whose work is the opening and 
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reading of meters are not employed in a purely clerical capacity 
and are therefore workmen. 

48. Clause (axe) relates to lighthouse employees ; “ light- 
house ” is to be interpreted as defined in section 2 (/) of the Indian 
Lighthouses Act, which reads : — 

“ lighthouse ” includes any light- vessel, fog-signal, buoy, 
beacon or other mark, sign or apparatus exhibited or used 
for the guidance of ships. 

This adds little to the ordinary meaning of lighthouse for the 
present purpose, as men could hardly be employed in any of the 
structures mentioned except light-vessels, and most of these are 
outside territorial waters. 

49. OLAtrSE {xxi) covers persons employed in the cinemato- 
graph industry. Two categories are specified, those employed 
in the production of films intended for public exhibition and those 
employed in exhibiting such pictures. To be “ employed in ” 
certain work is not the same as to be “ employed for the purpose 
of” that work; it implies a closer connection between the 
employee and the work. The first category includes actors, 
camera men, producers, etc., who participate in the making of the 
picture, but would not seem to cover those in incidental occupations, 
such as clerks. Similarly persons employed in the box-office of a 
cinema theatre would probably not be regarded as “ employed 
in exhibiting ” the pictures ; the phrase seems to cover only those 
who are connected in some direct way with the actual exhibition 
of the pictures, either by directing the operations or by sharing 
in the mechanical work. Clause (axrw) of Schedule II, which covers 
pMSons employed in training, keeping or working elephants or 
wild animals, has been supplemented in respect of work with 
elephants, by the notification discussed in paragraph 61. Clause 
{miU) requires no comment. 

Notified Occupations 

60. Section 2 (3) empowers the Government of India to 
enlarge Schedule II by notifying, after previous notice, additional 
classes of persons employed in hazardous occupations. A number 
of classes were so notified under the sub-section as it stood prior 
to 1934 but these notifications have been withdrawn and the 
classes have been included in the present Schedule, Consequently 
the only effect of these notifications is to give protection in respect 
of certain workmen who met with accidents before Ist July 1934. 
They are not reproduced here. The power conferred by the 
proviso to Section 2 (3) has never been used, 
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61. The only notification wMcli has been issued since 1st 
J uly 1 934 and which accordingly enlarges Schedule II is reproduced 
on page 176. It includes four occupations which are particularly 
associated with, but not confined to, forest work The terms 
used to define the occupations are straightforward. Persons 
employed in a clerical capacity are excluded (see paragraph 19). 

Excluded Workers 

52. Certain classes of workers, although falling within the 
categories discussed above, are excluded from the definition of 
“workman’^ by three exceptions contained in section 2 (1) (n), 
and in consequence are not entitled to claim compensation. The 
first exception is contained in the opening words of section 2 (1 ) 
(w), which exclude every ** person whose employment is of a casual 
nature and who is employed otherwise than for the purposes of 
the employer’s trade or business.’’ There are thus two conditions 
both of which must be satisfied* before this exception becomes 
operative. The worker must be engaged on casual work and he 
must also be employed otherwise than for the purpose of his 
employer’s trade or business. 

63 . The words in question were taken from British legislation 
and will be found in section 3 (2) (6) of the British Workmen’s 
Compensation Act of 1925. In spite of the various British 
decisions it is not possible to give any exact definition of the term 
casual nature.” The question of whether work is of a casual 
nature is one of fact, to be decided on the circumstances of each 
case. Employment, to be casual, must be either short or inter- 
mittent, and there must be something uncertain, almost 
accidental, about it. It is fairly safe to describe casual ” as 
the reverse of ‘'regular,” and continuous employment is not 
casual, provided that the words “regular” and “continuous” 
are examined from the point of view of the person offering the 
employment and not from the point of view of the person under- 
taking it. By way of illustration, consider the case of a man 
whose j ob is to repair tiled roofs. He might do this work regularly 
and continuously, but if he did it for a series of employers, each of 
whom called him in only when he required his services, and 
without any understanding that that man had a claim to the work, 
the employment under each employer would be of a casual nature. 
On the other hand, if any particular person who employed him 

♦Qf. Abdul Hossein v. Secretary of State for India, XI Ban. 433 ; 
Penyakkal v. Agent, S. 1. By., LVHI Mad. 804. 
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had an arrangement that he should call and examine and repair 
the roof once every half year, that employinont would not be 
casual, although it would not be continuous. Similarly, if the 
workman gave up working on his own account, and began to work 
under a master who gave him a regular wage and sent him out to 
work for those who required his services, such employment would 
not be casual, although the man might be doing exactly the same 
work as before. 

64. But it is not sufEloient to exclude a man to prove that 
his work is of a casual nature. He must be “ employed otherwise 
than for the purposes of the employer’s trade or business.” This 
phrase again has been the subject of frequent decisions in England, 
It is obviously wider than the phrase “ part of the trade or 
business” used in section 12, Mr. Parsons, k. o., suggests that 
the ” real test of whether the employment is for the purposes of 
the trade or business is whether the employer entered into the 
contract of service in his capacity of tradesman or man of business, 
or in his capacity of private individual.’”" This test is in 
consonance with the reported decisions in Britain, and is not 
difficult to apply. [See also paragraphs 67-8.] 

56. In the light of the two conditions discussed in the 
preceding paragraphs, it is probable that the only common cases 
that will come under this exception in the present Act are cases 
of men brought in to do building work. Dock labourers, though 
most of them are typically persons employed on work of a casual 
nature, are nearly always employed for the purposes of their 
employer’s trade or business. If a schoolmaster brings in men to 
repair the roof of his private house, such men will normally satisfy 
both the conditions given in paragraph 62 and will therefore be 
excluded. If a shopkeeper employs men on exactly similar work 
on his shop, such men satisfy the first condition but not the 
second, and are therefore “workmen” if they come within the 
Schedule. And if a schoolmaster engages men to work regularly 
on constructing a new house for himself, these men satisfy the 
second condition but not the first and therefore come within the 
Act if the house is to consist of more than one storey, 

66. The second exception is contained in the words “ on 
monthly wages not exceeding three hundred rupees ” in section 
2 (I) («) (m)- This operates to exclude the better paid men on 
the ground that “ men of this type should be qualified, by their 


•Parsons— The Workmen’s Compensation Act, 1906. 
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-ducation and their means, to make provision for themselves.”* 
It applies to all classes of workers except certain classes of railway 
employees (see paragraph 14). The method of calculating wages 
for the purpose of determining whether a man is on monthly wages 
of over Rs.SOO/- or not is the same as the method of calculation for 
purposes of compensation \cf. sections 2 (1) (mi) and 5], and is 
discussed in paragraphs 164 to 173. 

57. This exception may also exclude a few others in addition 
to those in receipt of high wages, for it makes it necessary, in 
order that an employee should be a “ workman,” that he should 
be “ employed on wages.” In consequence, an apprentice who 
is serving for the purpose of getting a training without drawing 
any remuneration or getting any benefit ” capable of' being 
estimated in money” [section 2 (1) (m)] is not a workman. 
Schedule lY also makes it clear that compensation is only payable 
to workmen getting “ more than Rs. 0/-.” Apprentices who are 
remunerated are not excluded. The inclusion of an apprentice will 
thus depend on the nature of the contract he has made.^ There 
is a reference to a contract of apprenticeship in section 2 (1) (e). 

68. The third exception excludes “ persons working in the 
capacity of” members of “His Majesty’s naval, military or air 
forces or of the Royal Indian Marine Service.” This is based on 
the ground that the armed forces of the Grown “ consent to serve 
on the imderstanding that they may be subjected to abnormal 
hazards, and separate provision is made for those who sustain 
injuries in the course of their duties. ”J The exception should 
give no difficulty in interpretation. An aircraftsman whose duty 
as such it is to attend to the repair of aeroplanes in an aeroplane 
factory, or an Army H.-O. 0. sent to supervise in an Ordnance 
Factory would be excluded by this exception. 


♦Statement of Objects and Eeasons appended to original Bill, 
toy* Inder Singb Secretary of State in Oonnoil, 119 1. C. 722. 
^Statement of Objects and Reasons appended to original Bilb 

23 




CHAPf ER III 


EMPLOYEES’ LIABILITIES 


Employera 

59. Thb Act is described in the preamble as designed to 
provide for the payment by certain classes of employers to their 
workmen of compensation.” It could be described more appro- 
priately as an Act to provide for the payment of compensation 
to certain classes of workmen by their employers, for it is the 
workmen who ate classified. The classes of workmen have been 
discussed in the preceding chapter, and those who employ workmen 
falling in these classes are normally liable for the payment of 
compensation to them. In this chapter the main question examined 
will be the liabilities imposed by the Act on employers and on 
others concerned, 

60. Sboxion 3 (1) states that the “ employer shall be liable 
to pay compensation ” when compensation is due. “ Employer," 
in the words of Mr. Beven, “ means a person who proposes a 
contract of service, and whose offer is accepted.” * The contract 
of employment is referred to in section 2(1) («), where it is stated 
that &ie Act applies “ whether the contract of employment 
was made before or after the passing of this Act and whether 
such contract is expressed or implied, oral or in writing." 
Speaking of the British Act, Mr. Beven says, “ An employer is 
one with whom a ‘ workman,’ within the definition in the Act, 
has entered into or works under a contract of service or 
apprenticeship.” These words also apply to this Act. Note 
that the words " contract of service or apprenticeship” which 
are in the British Act, appear in section 2 (1) (e). A contractual 
relationship of employer with employed is thns essential in all 
cases. _ Those sharing, as a family or otherwise, in working an 
establishment cannot recover compensation from the business. 

*Thoina.8 Beven: Tie Law of Smphym' UaiiUty and WorXtmn’t 
Oon^emation. 
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61. Section 2 (1) (e) coataias a defiaitioa of “ employer,” 
bat it is aot a oomprebeasive defiaitioa. It does aot profess 
to meatioa every class of employer. It begias witli the vrords 
“ ‘ employer ’ iacludes ” aad thea specifies three classes to be 
iacladed ia the meaaiag of the word, in addition to those covered 
by the ordinary meaning of the term. It then goes on to explain 
who is the employer in a special case that might otherwise be 
the subject of doubt. The three classes are : — 

# 

(i) any body of persons whether incorporated or not, 

e.g., incorporated companies or groups of men who 
have servants jointly j 

(ii) the managing agent of an employer ; 

{in) the legal representatives of a deceased employer. 

62. “ Manaoino Agent ” is defined in section 2 (1) (/). 
Note that the term “ person,” in accordance with section 2 (39) 
of the General Clauses Act, 1897, must be read as including “ any 
company or association or body of individuals, whether 
incorporated or not.” An individual manager subordinate 
to an employer is not a managing agent. The object of including 
managing agents as employers is apparently to make it clear 
that managing agents, in employing workmen, do so as 
employers and not as mere agents, and are in consequence liable 
for compensation. 

63. The definition of ** employer ” also contains provision 
for one special case. “When the services of a workman are 
temporarily lent or let on hire to another person by the person 
with whom the workman has entered into a contract of service 
or apprenticeship,” the employer “means such other person 
while the workman is working for him.” The wording here 
was adapted from the British Law, but this provision is the exact 
reverse of the British provision. In section 4 (3) of the British 
Act the original employer remains the employer in such a case. 
The Indian Act is more in accordance with the ordinary law of 
employment. It makes that employer liable who controlled 
the labour of the workman when the accident occurred. This 
case should not be confused with that of labour working under 
contractors, which is discussed in the paragraphs which follow. 
In the case for which provision is made here, the workman 
enters into a contract with one employer and then serves another 
for the time being. 
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Liabilities to Contractors* Workmen 

64. Thh case of workmen employed under contractors is 
governed by section 12. Tbis section follows the wording and 
arrangement of the British law (cf. section 6 of the British Act) 
with one important addition and some variations. To retain a 
clear grasp of the scope and purpose of the section, it is essential 
to remember what the effect would be if the section did not 
exist. “Employer” means a person who has a contract of service 
with the workman. Consequently, when contractors engage 
labour, they are the employers of that labour, and the person 
from whom they have taken their contract is not the employer 
of any of the contractors’ labourers. What this section does 
is to make the principal employer («.e., the man who offered the 
contract to the contractor) liable to pay compensation to the 
contractor’s workmen in certain oases. The object of the section, 
in the words of Mr. Willis,’*' “ is to prevent an employer from 
escaping liability by contracting with some one else to provide 
labour or to execute work, and to give a workman, employed 
by a contractor, a double security for his compensation, which, 
but for this provision, he might lose through the poverty of his 
direct employer.” 

66. This section has no application except in cases in which 
the principal would have had to pay if he had employed the 
workman directly. Thus the person claiming the compensation 
must show that he is a workman independently of this section ; 
the section adds no fresh workmen who would not be included if 
it did not exist. Similarly all the other conditions necessary 
for a valid claim, such as that the accident arose out of and in the 
course of employment, must be satisfied. In other words, the 
section does not enlarge any person’s claim for compensation ; 
it merely enlarges the methods open to some workmen of making 
good that claim. If a workman has a valid claim for compen- 
sation and if he is employed under a contractor, then this section 
will apply provided that three further conditions are satisfied. 

66. Thb first condition is that the contract must be made 
“ in the course of or for the purposes of ” the employer’s trade 
or business. The same words appear in the British Act, but 
this condition is not of such great importance in India because 
it will always (or nearly always) be satisfied automatically if 
the next condition is satisfied. 

♦W . Addington Willia ! Tht Workmtnfa Oompenaation Act, 
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67. The next conditions wMcli is of prime importance, is 
that the work must ordinarily be part of the trade or business 
of the principal/’ This is a notable variation from the British 
Act, which here has the words ‘‘ undertaken by the principal.” 
As much of the case-law which has grown up round the British 
section centres on this latter phrase, great caution should be 
exercised in applying any conclusions that can be deduced 
from English decisions. To take a few obvious examples, the 
extraction of coal is part of the business of a mineowner, and if 
he employs his labour through contractors, the condition is 
satisfied in this case. On the other hand the building of premises 
is not part of the business of a textile manufacturer, and if a 
cotton mill employs an engineering firm or a private contractor to 
put up an extension, the millowners have no liability towards the 
men employed by the contractor. Similarly, if a lawyer employs 
a contractor to repair his house or his office, the repair of houses 
is not part of the lawyer’s business, and he escapes liability. 

68. In a Bombay case,* where a railway administration 
engaged contractors to erect steel towers to carry power for the 
electrification of a line, it was held that this was not ordinarily 
part of the administration’s trade or business. Although in 
this case the towers were at some dis^tance from the railway line, 
it is probable that the erection of new buildings, e railway 
stations, on the line would be similarly treated, and that all 
construction of new extensions would be regarded as not 
ordinarily part of the railway’s business. Mr. Justice Murphy 
observed in the case in question : The ordinary trade or business 
of the Eailway Administration is the carriage of passengers and 
goods, and the maintenance of the line necessary for this purpose/’{ 
Both the judgments in this case suggest that ordinarily part 
of the trade or business ” has the same force as ‘‘ part of the 
ordinary trade or business ” and if this is accepted, it affords 
an easy test to apply. The mere fact that the articles of association 
of a company include as one of its objects the erection of buildings 
is not in itself sufficient to show that such erection work is ordinarily 
part of the company’s business.f 

69. In this connection section 2 (2) is important for it provides 
that ‘Hhe exercise and performance oif the powers and duties of 

♦Rfitbia Agent, G. I» P. Ry., LIII Bom. 203. 

IThe Tiew that the maintenance of the hneis part of the ordinary hnsinesa 
of a railway eompany for this purpose was also taken m Periyakkal v* Agent, 
a I. By., nVIII Mad, 804. 

fCy. Karnani Industrial Bank v, Ranjan, LX Cal. 24. 
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a local authority or of any department of the Government,” 
shall normally be regarded as “ the trade or business of such 
authority or department,” Thus the building of a Government 
office by the Public Works Department would be part of the 
business of that department, and they would be liable to workmen 
working under their contractors on such work. But “the word 
* ordinarily ’ in section 12 applies just as much to a Government 
department as it does to any other principal,”* and section 2 
(2) must not be read as meaning that ever;^ing done by a 
municipality or Government department is ordinarily part of 
its trade or business. The object of that sub-section is “to 
prevent any contention to the effect that a Government depart- 
ment does not carry on a trade or business.”* 

70. Thb last condition is contained in sub-section (4), and 
is that the accident must occur “ on, in or about the premises 
on which the principal has undertaken or usually undertakes, 
as the case may be, to execute the work or which are otherwise 
under his control or management.” If the contractor does 
his part of the work on entirely separate premises, over which 
the principal has no control, the principal has no liability. If, 
to take an example where the condition is not satisfied, a shipping 
firm employs a scaling contractor who has the ship taken to his 
own dock, the firm is free from liability for anything that 
happens to the contractor’s men there. The idea underlying the 
sub-section is evidently that the principal can exercise a certain 
amount of control over conditions at his own premises, but that 
he cannot reasonably be saddled with liability for men working 
elsewhere in circumstances of which he may be wholly 
ignorant. 


Claims agirasi Contractors 

71. Sbotion 12 (3) provides that nothing in section 12 is 
to prevent the workman from recovering from the contractor. 
The contractor is his employer, and the workman can proceed 
against him if he wishes. While the Act and Rules do not contain 
any specific prohibition of an application filed against a principal 
and a contractor jointly, it would seem that such an application 
would be irregular. The words “ instead of the principal ” in 
sub-section (3), although probably intended partly to prevent the 
workman claiming compensation twice over, suggest that when 
the workman claims compensation from the contractor, along 

'’’Per Mftrten, C« 3,, in Itebia v. Q. I. P. By., ntyra. 
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with and not instead of” the principal, sub-section (1) 
is to be read without the qualification of sub-section (3). As 
sub-section (1) provides that, as soon as compensation is 
claimed from the principal, the whole Act, including section 3 (1), 
is to be read as if principal ” were substituted for 
employer,” the contractor’s liability to the workman disappears, 
on this view, when such a claim is made. If a claim is 
presented against both, the proper course, it is suggested, 
for the Commissioner is to ask the claimant to withdraw the 
claim against one party, and if the claimant fails to do so, to 
dismiss the claim against the contractor. If the principal, when 
he appears, claims indemnification, the contractor would have 
to become a party, but the issue concerning him would then be 
his liability to the principal and not his liability to the contractor. 
If the claim against the principal fails on the ground that section 
12 does not apply to the case, the contractor has all the liabilities 
of an employer, but if it fails on other grounds, or if it succeeds 
and payment cannot be recovered from the employer on 
account of bankruptcy), it would seem that the workman cannot 
then proceed against the contractor. 

72. Claims should not be made against both the principal 
and the contractor separately. If the workman makes a claim 
against the contractor, he is claiming from him ‘‘instead of” 
the principal. If he makes a claim against the principal he 
substitutes the principal for his employer, i.e., the contractor. 
The workman would be well advised to choose one or the other 
at the earliest possible moment, and to serve notice on the party 
whom he selects. He might be able to invoke the latter half 
of sub-section 12 (1) read with sub-section 10 (2) to claim against 
the principal after he had served notice on the contractor on the 
ground that the contractor is a person “ directly responsible to ” 
the principal. But if he has served notice only on the principal, 
that is not equivalent to service on the contractor. 

Indemnification 

73. The ultimate liability rests in every case with the real 
employer of the workman, i.e., with the contractor. If the 
principal is liable to pay compensation in any case, he has, under 
the provisions of section 12(2), the right to be indemnified by 
the contractor. He can, of course, only recover such sums as he 
was legally liable to pay, and not such sums as he thought 
he was liable to pay. A principal who intends to recover should 
be careful, therefore, before paying any money by agreement^ 
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to satisfy himself that the money is really due ttnder the Act, 
as the contractor may afterwards plead that the principal was 
not really liable, and thus defeat the claim for indemnity. If 
the principal, on the other hand, decides to contest the workman’s 
claim, and wishes to preserve his right to indemnification if he 
has to pay, he should, in accordance with rule 36 (1), make his 
claim to indemnity as soon as he is called upon to answer the 
workman’s application before the Commissioner. The contractor 
is then called upon to appear, and if he fails, without sufficient 
cause, to do so, he is deemed to admit not merely the claim of 
the workman, but the claim of the principal to indemnification. 
[Eule 36 (2).] A claim for an indemnity of this type cannot be 
brought before the Civil Courts. 

74. On the other hand, the contractor cannot secure any 
indemnification from the principal under the Act although there 
is nothing to prevent the principal and the contractor having an 
arrangement governing the manner in which compensation 
charges are to be met. Section 17, which prevents “ contracting 
out ” of rights conferred by the Act, applies only to workmen’s 
tights and not to the rights of other patties. A contract whereby 
the principal agreed to pay compensation claims in whole or in 
part would apparently be valid as a defence where the principal 
claimed to be indemnified under the Act. But the contractor 
could not invoke such a contract before the Commissioner in 
order to recover compensation when the claim had been made 
against him ; his remedy would be in the Civil Court. 

Sub-coniraciors 

76. Hithbbto the question has been discussed on the 
assumption that there is only one contractor ; but sub-contracting 
is frequent in India and even sub-contractors at times let out 
part of their work. There is a direct reference to sub-contracting 
in section 12 (2) which refers to a “ contractor who is himself a 
principal.” Where there is a chain of contracts, the workman 
has the option of proceeding against any member of the chain. 
For the original principal is “ liabletopay any workman employed 
in the execution of the work ” and not merely any workman 
employed by the person to whom he gave the contract. The 
same liability attaches to any contractor who is himself a 
principal. 

76, At the same time the ultimate liability can always be 
thrown back to the person under whom the workman is 
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immediately employed. Tlie person wlio lias Lad to pay 
compensation can under section 12 (2) recover from the 
contractor, or any other person from whom the workman could 
have recovered compensation.’’ It might appear that this 
provision could be invoked to enable a contractor who is himself 
a principal to recover from the original principal, but it is clear 
from the following part of the sub-section that a contractor who 
is himself a principal can recover only from a person holding a 
contract under him. Similarly, he can pass on to a sub-contractor 
his liability to indemnify the principal,* and this liability can 
be passed on again until it reaches the person by whom the 
workman is directly employed. 

Third Parties 

77. Thebe is another method by which persons held liable 
to pay compensation can, in certain cases, pass on the cost ; this 
is under section 13 which treats of the remedies of an employer 
against a stranger. This section corresponds in some particulars 
to the British section 13, but difiers from it in two important 
respects, viz . — 

(i) it says nothing about the rights of the workman against 
a third party ; 

{ii) recovery is by procedure in the ordinary Civil Courts, 
and not in compensation proceedings. 

78. The section enables an employer from whom a workman 
has recovered compensation to recoup himself at the expense of 
any third party to whom he can bring home responsibility for 
the accident or its results. Thus if, owing to the culpable negli- 
gence of a car driver, his car crashes into another car and kills 
the chaufEeur, the owner of the other car can sue the driver of 
the car at fault for the compensation paid to the chauffeur’s 
dependants, as well as for the damage to the car. 

79. Recovered ” in this section is not restricted to 
recovery by claims before the Commissioner; a workman recovers 
compensation if he gets it by agreement. But here again, the 
employer who wishes to prefer a claim for damages must be 
careful not to pay money that is not strictly due. All that the 
section does is to add to any damages the employer may be able 
to obtain from the third party the amount of any compensation 
he has been obliged to pay by the terms of the Act The workman 
has also a right to sue third parties (but see paragraph 84). 

♦The findings on this point m Mstcliuni Bibi v. Jardme Menzies & Co., 32 
Cal. W. N. 462 and Sir Dbnnjibhoy Bomanji Ganpa Khandn LVII Bom. 699 
are no longer applicable as section 12 (2) was amended by tbe Act o| 1933i 
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Contracting out 

80 . It is important to notice that, although an employer 
may be able in some cases to recover from other persons what 
he has given in compensation, he cannot evade the liability by 
any arrangement with the workman. Section 17 prevents, 
in the clearest possible terms, any “ contracting out.” Thus if 
the employer gets the workman to agree that in the event of an 
accident, he is not to claim full compensation or is not to claim 
any compensation, or is to get some different kind of compensation 
from that specified in the Act, such an agreement will be of no 
avail to the employer when the accident occurs. The workman 
will be able to assert his full rights under the Act in spite of 
it, even though he has obtained some advantage, e,g., higher 
wages, under the agreement. 

81 . The object of the section is to prevent workmen from 
bargaining away their rights; a workman out of employment 
might easily bo tempted by a promise of a job, and many workmen 
would give up their rights for a slightly higher wage and thus 
defeat the purpose of the Act. The section, therefore, applies 
only to contracts made with workmen. It does not prevent the 
employer from contracting with some third party so as to help 
him to recover his loss, e.g., he can contract with an insurance 
company, and he can contract with other employers to share 
mutually the cost of any accidents. As has been pointed out 
already, an employer can contract out of his right to indemni- 
fication, so that a contractor can have a clause entered in his 
contract that the principal employer from whom he has taken 
the contract shall defray all compensation charges. 

82. Thb Act contains none of the elaborate provisions 
of the British Act (sections 3 (1) and 31) which allow an 
employer who proves that he has a private scheme of compensation, 
which is at least as generous as the Act provides, to contract 
out of the Act. Some employers in India, e.g., the railway 
administrations, have schemes which are in some respects more 
generous than the Act. Those who desire to give compensation 
under their own rules can, if these rules give at least as much 
as the Act, invoke the first proviso to section 4 (1). Among 
other things, this proviso enables an employer paying money 
under such a scheme to set off the sums paid against any amount 
that may be claimed from him under the Act. It must be clear, 
however, that the money is paid by way of compensation. 
Employers who wish to operate schemes more generous 
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than that contained in the Act ought theicefore to separate the 
sums due under the Act and see that these are paid in the manner 
prescribed. The value of this precaution will be obvious in view 
of what follows in paragraphs 228-9. 

Alternative Remedies 

83. The liability of eroployers to pay their workmen for 
injuries sustained by the latter is enforceable, so far as this Act is 
concerned, only by a Commissioner appointed by the Local 
Government under section 20(1). Section 19(1) gives 
Commissioners for Workmen’s Compensation jurisdiction to 
settle all disputes relating to compensation, and section 19 (2) 
prevents these questions from being brought before the Civil 
Courts. But an employer may also be liable to a suit for 
damages under the common law, as enlarged for fatal cases by 
the Fatal Accidents Act (XIII of 1855), and such a claim would 
be brought in the Civil Court. 

84. Provision is made against the danger of double claims 
in section 3 (5). The effect of this sub-section is : — 

(1) If a workman institutes a suit in the Civil Courts, 
he forfeits all his claims to compensation under this 
Act, whether the suit succeeds or not, and whether 
the suit is against the employer or against a third 
party. 

(2) If a workman institutes a claim before the Commissioner 
for compensation, he cannot file a suit in the Civil 
Court, either against the employer or against a third 
party, whether his compensation claim succeeds or 
not. 

(3) If a workman comes to an agreement with his employer 
to get compensation, he cannot file a suit in the Civil 
Court. 

86. The effect of this on the workman’s position is clear ; 
but the effect on proceedings by the dependants is open to doubt. 
Under section 2 (1) (n) any reference to a workman injured 
includes where he is dead a reference to his dependants or any of 
them. It is possible to read this as meaning that in section 3 (6), 
a suit by the workman or his dependants or any of them' 
precludes an application by the dependants or any of them, and 
vice versa. But it is also possible to construe it as meaning that 
a wodbnan or any of his dependants is barred only if the person 
concerned has instituted a suit or claim. It is probable that the 
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latter view should be preferred, pfertieularly as death can be 
regarded as constituting a fresh cause of action, and that the 
dependants can only be barred by their own action. I’urther, 
although the words “ or any of them ” in section 2 (1) (n) are 
not in the corresponding British section, it would probably be 
held, as in the United Kingdom,* that the rights of the several 
dependants are distinct, and that proceedings by one of them in 
a Civil Court could not deprive the others of their rights before 
the Commissioner, and vice versa. An agreement by an employer 
to pay any compensation to one dependant would certainly not 
deprive the others, or even that dependant, of any rights, for such 
an agreement would not be an agreement to pay compensation 
in accordance with the provisions of the Act. (See paragraph 
273 et seq,). 

86. The general result of section 3 (6) is that the workman, 
or the dependants, must make their choice and cannot have it 
both ways. They would be well advised to prefer a claim for 
compensation rather than a suit for damages in every case unless 
they are absolutely certain of heavy damages in the Civil Court. 
For if they go to the Civil Court, the employer may have any of 
several defences open to him. It should be remembered that 
“ under the English common law an employer is not ordinarily 
liable for any injury which arises from the act or default of a fellow 
employee and the majority of injuries probably arise in this 
way.” Further, the workman may find himself defeated by 
“ the common law doctrine of assumed risk, by which an employer 
is not^liable for damage caused to his workman through the 
ordinary risks of the employment, while a workman is presumed 
to have assumed any risk which is apparent at the time of entering 
his employment, although in fact he may have had no knowledge 
of its existence.”! Other defences are also possible. 

87. 0» the other hand, the great majority of the possible 
defences are removed in the case of compensation claims. The 
difidoulty attending the recovery of damages in the Civil Courts 
is, indeed, one of the reasons justifying legislation for workman’s 
compensation. The Act provides a cheap, rapid and safe way 
to get compensation in all valid cases, whereas procedure by 
suit in the Civil Court is usually expensive, frequently slow and 
generally more uncertain. It may seem that the worker who 

*Cf. Kiimeal Oannel Coal Ooy. w. Waddell, 24 B. m 0. 0., 18U 

fThe quotations are Irom the Statement of Ob]eots and Beasons vUoh 
accompanied the Workmen’s Compensation Bill on its introdnotion. 
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cliooses a compensation claim runs risks too, but as a matter of 
fact be is amply protected. Provided that tbe proper procedure 
bas been followed, tbe only important ground on wbicb a claim 
for compensation can fail when a civil suit might succeed is that 
tbe applicant does not come witbin tbe definition of workman/* 
But in that case, this sub-section bas no application, for it refers 
only to workmen. Tbe applicant can then turn to tbe Civil 
Court. 

88. SiMiLAELY, tbe workman is protected against (a) tbe 
in-danger of being bound by an agreement wbicb gives bim 
adequate compensation, and (b) tbe danger of being tied by an 
agreement wbicb tbe employer does not fulfil Tbe first danger 
is prevented by tbe use of tbe word compensation *’ in section 
3 (6) (6). In section 2 (1) (c) compensation is defined as 
‘‘ compensation as provided for by this Act/’ It consequently 
means tbe full amount of compensation, and an agreement to 
pay less will not secure the employer against a civil suit. It is 
important, therefore, for employers to make sure that tbe full 
amount is paid. Tbe second danger is prevented by section 31 
wbicb should be read with tbe last phrase of section 19 (2) ; this 
makes it clear that tbe workman can go to tbe Commissioner 
to have tbe agreement enforced. 

Insurance 

89. It bas already been pointed out that employers are 
free to insure against compensation claims, and it is scarcely 
necessary to emphasise tbe fact that a single serious accident 
may lead to a very heavy claim ; for tbe small employer, especially, 
insurance offers the only way of safety. It is, further, in the 
interests of tbe workmen that there should be adequate financial 
backing to meet possible claims. It will be convenient to deal 
here with tbe liability which insurance companies or private 
insurers incur under the Act. So long as an employer is solvent, 
tbe insurance company bas no direct liability to tbe workman, 
But if tbe employer becomes bankrupt, section 14 contains 
elaborate provisions designed to protect tbe workman by 
throwing the liability on the insurers. 

90. The sub-sections, with tbe exception of sub-section (3), 
have counterparts in British legislation, but there are a number 
of differences of detail. [Cf. section 7 of tbe Workmen*s 
Compensation Act, 1926 and section 264 of tbe Companies Aot,. 
1929.] Tbe general effect is to give tbe workman all possible 
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protection against losing compensation through his employer 
being unable to pay. Sub-section (1) states that if the employee 
is insured against compensation claims and goes bankrupt, the 
insurers must step into the place of the employer, and accept 
his liabilities to the extent to which he was insured with them. If 
he was insured in full against claims, they will have to pay the full 
amount of the claim ; if he was insured in part, they must pay 
that part. The workman, if he gets only part of his rights, can 
apply under sub-section (2) for the rest of the money in the 
bankruptcy proceedings. If the employer is not insured at aU 
the workman can apply for the whole of his claim in the bank- 
ruptcy proceedings ; and his compensation claim gets priority under 
sub-section (4) to the full amount (and not, as in England, to a 
limited extent). But if the employer was insured in part, so that- 
the workman can get some money from the insurance company 
and has merely to sue for the balance, then sub-section (6) applies, 
and the workman’s claim does not get priority but must rank 
with ordinary debts. 

91. SxrB-SBOxroNS (6) and (7) are straightforward. The one 
provides for the calculation of the right to recurring payments 
as a lump sum, i.e., as a definite amount, and the instructions 
contained in rule 5 have to be followed in such cases ; the other 
excludes special cases of liquidation which have no connection 
with insolvency. Sub-section (3) gives workmen in some 
oases a greater right against the insurers than the employer 
would have had, if he had remained solvent. It re^tresents- 
an increase over and above the liabilities imposed on ifisurers- 
in England in that, when the workman claims compensation from 
the insurers, it will not be open to the insurers to plead that the 
employer had not fulfilled the terms of the contract (unless of 
course he had failed to pay his premia). Thus if the insurance 
policy contains a clause to the effect that the employer must 
provide certain safety devices, and if the employer has not fulfilled 
this requirement, that will not prevent the workman from 
recovering compensation from the insurance company. To- 
gain the benefit of this sub-section, the workman must give the 
insurers notice of the accident and the injury as soon as he can. 
TheordinMy notice, given to the employer before his insolvency, 
will not suffice. If the workman recovers money under this 
sub-action, the insurers have a ri^t to attempt to recover the* 
stm in the bankruptcy proceedings, when the debt will be givea 
priority. [Sub-sections (3) and (6).] 
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Returns^ Reports, etc, 

92. Ceetain obligations are, or can be, laid on employers 
Sn respect of the furnishing of information. Section 16 confers 
upon the Government of India power to prescribe that returns 
ssball be furnished by employers, and in accordance with these 
powers the notification given on pages 229-231 has been issued. 
The form in which the return has to be made will be found 
-appended to the notification. The return relates to a calendar 
year, and has to be furnished by 1st February in the year 
.following. 

93. The return has not to be furnished by all employers. 
It has to be furnished only by those employing workmen 3 nemtion* 
ed in the notification. These include workers in factories, mines, 
oilfields, plantations and ports, on railways and tramway services, 
in fire brigades and in work connected with cinematograph 
pictures, electrical supply and explosives. In the case of railway 
servants, the return has to be submitted to the Secretary of 
the Railway Board ; in other cases it has to be sent to local 
officers. It should be remembered, in this connection, that 
workmen employed in factories, mines, etc., owned by the 
railways, are included in the Act not as railway servants but 
as scheduled workmen (see paragraph 7), so that in their case 
the return should be sent to the local officer prescribed. 
Employers^ who have insured their liabilities in respect of 
•compensation are relieved of the obligation to send a return if 
f he ^ insurance company or other organization with which they 
are insured has agreed to furnish the particulars for them and has 
obtained the consent of the local Government to this arrange- 
ment. The return has to be sent by all employers employing 
workmen of the categories mentioned ; so that employers who 
have paid no claims for compensation during the year are not 
thereby relieved of the obligation to send a return. 

94. Emploitees and various agents of employers are also 
required by section lOB in certain cases to send reports of fatal 
accidents, and employers can be called upon by the Commissioner 
to furnish a statement in accordance with section 10-A in respect 
of a fatal accident. These provisions are discussed in paragraphs 
383 to 287, Failure to send a return or report or statement, 
or to maintain a notice-book in oases where that is obligatory is 
punishable with a fine not exceeding Rs. 100/- : but prosecutions 
can only be instituted with the sanction of a Commissioner, and 
the complaint must be lodged within six months of the date of 
the alleged offence, (Section 18A.) 
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CHAPTER IV 


THE CONDITIONS GOVERNING COMPENSATION 


The General Principle 

96. The preceding chapters have reviewed the persons who 
are entitled to receive compensation and the persons who are 
liable to pay it. This chapter is devoted to a discussion of the 
circumstances in which, assuming a contractual relation of 
employer and employed, compensation becomes payable. What 
circumstances give rise to a valid claim ? Section 3 (1) contains 
the general principle. Compensation is payable when “ personal 
injury is caused to a workman by accident arising out of and in 
the course of his emplojrraent.” 

96. The first essential, then, is that personal injury must 
have been caused. Personal injury may be regarded as somewhat 
wider than bodily injury as these words are usually understood. 
It covers any physiological injury, e.g., a man suffering great 
nervous shook or insanity as a result of witnessing a terrible 
accident might be regarded as suffering personal injury. But it 
should be observed that it is nowhere provided that compensation 
'should be paid for an injury ; the payment of compensation is 
always for the remits of the injury {<f. sec. 3 (1), also proviso (a) 
and sec. 4 (1) A, B, 0, and D.] So that a man suffering from shock 
would not get compensation unless the shook resuted in his being 
disabled. 

97. The results which give rise to a claim for compensation 
include death, permanent disablement and temporary disable- 
ment ; the disablement may be total or partial. Death requires 
no definition ; the definitions of the various types of disablement 
may be deduced from section 2 (1) (g) and 2(1) (1). The meaning 
and application of the definitions will be considered later when 
the scales of compensation come under discussion, 

98. The words “ If personal injury is caused to a workman 
by accident arising out of and in the course of his employment 
are, of course, taken from British legislation. But there is & 

98 



CONDITIONS GOVEBNIN0 oompbnsation [Pam# 98-1(MI 

slight difference, for the British Act reads personal 

injury by accident arising out of and in the course of the 

employment is caused to a workman The result is that, 

whereas in the British Act the words “ arising out of and in the 
course of employment ” qualify the words personal injury by 
accident/’ in the Indian Act the words obviously qualify the word 
** accident.” One effect is that the fine distinction occasionally 
drawn in England between the meaning of by accident ” and 
the meaning of by an accident ” disappears so far as the Indian 
Act is concerned. But this difference should rarely come into 
play. The words injury” and “accident” can probably be 
regarded, as they are in England, as almost interchangeable. 
Compare the wording of section 17 and section 18, where they are 
used in the same sense. 


Accidenis 


99. The injury, then, must arise from an accident, and the 
next question is — ^What is an accident ? A reference to section 
3 (2) will show that, in certain circumstances, the contracting of 
certain diseases is to be regarded as an accident. ^ But this is a 
special meaning expressly given to the word by this sub-section. 
If the sub-section was not there, no one would suggest, for example, 
that the contracting of lead poisoning by a press operative who 
had got it by inhaling lead in microscopical quantities for a 
year was an accident. And it cannot be too strongly emphasised 
that the words of an Act like this “ must be construed according 
to their ordinary and popular signification/’* unless express 
directions are given to the contrary* 

100. Consequently, except in the rare cases to which the 
express direction m section 3(2) applies (see paragraph 136), the 
ordinary meaning of the word accident ” is to be taken. "What, 
then, is this meaning ^ There axe two elements that must be 
present to constitute au accident. The first is that it must be 
an unforeseen occurrence. An event which has been intentionally 
brought to pass by the man who suffers from it or is expected 
by him is not an accident. Lord Macnaghten, in a much-quoted 
definition, has described an accident as an unlooked-for mishap 
or an untoward event which is not expected or designed*”t One 


*Lorcl Sbaw in Trim Joint Distriot School t?. Kelly (1914) A. 0- 677, VII» 
B* W. C. 0., 274 at p. 314. The vhole case turned on the meaning of the word 
accident. 

fEenton V. Thorley & Co. (1903) A. C.,p. 448, V., W. 0. 0., p* 6. Three 
of the judgments in this case contain general definitions of accident. 
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obvious, but important effect of ttis is that an. injury intention- 
ally caused by a workman to himself cannot possibly be held to 
have arisen by accident. No compensation, therefore, can be 
claimed for self-mutilation. It is for this reason that self-inflicted 
injuries are not included among the exceptions mentioned in the 
proviso to sub-section 3 (1 ). For similar reasons, injuries inflicted 
with the consent or on the instigation of the person injured cannot 
form the basis of valid claims for compensation. 

101. A QUESTION which may cause some difficulty arises 
when the injury is caused by an act not foreseen or intended by 
the workman, but intended by some one else. In certain cases, 
there can be no reasonable doubt. If, for example, a train is 
maliciously derailed by the removal of a rail, the derailment would 
come within the ordinary meaning of the phrase “ a railway 
accident.” The train meets with an accident owing to the rail 
not being in its proper position, and it is unnecessary to look 
further than this. The specific mishaps which may befall the 
engine-driver and other workmen can also be regarded as separate 
accidents. Here there is no immediate and certain connection 
between the design and these particular mishaps. But where 
there is such a connection, e.g., where a stone is thrown by a 
striker at a tram-driver and hits him, or where a doorkeeper is 
murdered by thieves, there is room for more doubt. After 
conflicting decisions in the English and Scottish Courts, the House 
of Lords in an Irish appeal* decided by a majority of one that the 
murder of an employee was an accident. The four majority 
judgments were to the effect that an injury designed by some 
person other than the workman is accidental if it is not foreseen 
by the workman ; the other three judgments are in the contrary 
sense. 

102. The view forcibly expressed in the minority judgments 
that a murder is not an accident in the ordinary sense of the word 
deserves serious consideration. On the other hand, once it is 
admitted that an accident can owe its origin to a malicious act, 
as in the case of the derailment, it will be found difficult to draw 
any line that stops short of including a deliberate assault. In 
the numerous American States whose Acts are similarly worded, 
the courts have generally allowed the wider interpretation, and 
have allowed compensation for murders and assaults, where other 

*TWm Joint Uistnot School «. Kelly, mpra. This and the cise pieviotuly 
quoted contain what is praotioally a oom-plete definition of accident for the 
pnxpose of the British Act, and the seven judgments will repay study. 
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•^coaiditioBs satisfied. It woald appear that this interpretation 
is more in consonance with the general intention of the Act (and 
•of legislation of this type generally). It is relevant to point out 
that the Fatal Aoeidents Act (XIII of 1856) covers cases of this 
Mnd. This helps to show, as Lord Shaw, referring to the similar 
'English Act in the case cited, pointed out, in what sense the word 
accident is ordinarily used. 

103, The second essential elenaent is that an accident must 
he sudden. A gradual process cannot constitute an accident 
•without an express provision to this effect (such as is contained in 
-sub-section 3 (2) ). Lord Reading, speaking of the English Act 
of 1897 which first contained the words now under discussion^ 

sstated, *^The Legislature inserted the words ‘by accident* 

in order to exclude the right to compensation for injuries not 
oaused by some sudden and untoward event.”* A man who 
contracts rheumatism through working m a damp coal mine does 
not sustain an accident. The event must be something to which a 
-definite date and time can be assigned. 

104. CoMBiEiNO the effect of what has been stated, an 
accident may be described as “ a sudden mishap which is not 
expected or designed by the workman.” It should be noted that 
•the mishap may be external or internal. A workman who sustains 
a rupture as a result of lifting a heavy weight meets with an 
accident quite as much as the workman who has his foot crushed 
"by the fall of a beam. 

The fundamental condition 

106, The phrase “ arising out of and in the course of 
^employment” is one of worldwide reputation. Originally 
introduced in the British Act of 1897, it has been copied by most 
of the American and Dominion Acts, and finds counterparts in 
other languages in foreign Acts. Its meaning has been the subject 
of numerous decisions in England, in America and elsewhere ; 
indeed, as the British Departmental Committee of 1920 remarked, 
“ It is safe to say that no other form of words has ever given rise 
to such a body of litigation. ” [Report ; paragraph 29.] A volume 
could be written upon this phrase alone, but it is impossible to 
deal with it at great length here. Those who are interested in the 
detailed and particular applications of the phrase will find a close 
study of the English case-law almost indispensable. 

Joint District School v* Kelly, supra. Z 
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106. At the same time, that is no reason why the reader who 
is not a lawyer, but who wishes to grasp the scope of the Act, 
should take fright. It is quite possible to obtain, without reference 
to either commentaries or rulings, an understanding of the phrase 
which will cover 99 out of 100 of the compensation claims that 
will arise. The fine distinctions which have filled so many volumes 
with long judgments very seldom arise ; the great majority of 
cases are quite straightforward. And it cannot be too often 
emphasised that, in interpreting a phrase like this, the words are 
to be taken according to their ordinary meaning and not according 
to tests or rules suggested for particular cases. The Act is 
intended to be simple ; it is meant primarily for workmen, and 
legal intricacies, while they may be inevitable in some cases, are 
always to be regretted. To quote Lord Haldane, speaking of 
this phrase in an earlier British Act, "The Workmen’s 
Compensation Act, 1906, appears on the face of it intended to 
afford a simple and speedy method of claiming compensation in 
the cases to which it relates. These are cases of personal injury 
by accident arising out of and in the course of employm nt. But 
around the principle which Parliament laid down in this language 
there is already spreading itself in Courts of Justice an atmosphere 
of legal subtlety which bids fair to defeat the obvicus purpose 
of the Legislature. Assuming, then, that the method is simple, 
what is " the obvious purpose of the Legislature ? ” 

The course of employment : general considerations 

107. It will be convenient to take the second half of the 
phrase first, as it is, on the whole, broader in its application. The 
accident must arise "in the course of his employment.” It 
should be noticed that " employment ” does not mean the same as 
"engagement.” It is a narrower word. A workman may be 
engaged by the day or the week or the month, but it is only 
c^ain portions of these periods that come within the course of 
his employment. On the other hand, " employment ” has a 
broader meamng than "work.” Men may be acting in the 
course of their employment when they are not actually working. 

108. ^ It is not easy to construct a test of universal application 
by which it can be decided whether an accident arose in the course 
of employment or not. But the main question to be examined is 
undoubtedly that of duty. If, when the accident occurs, the 
workm an has any duty to the employer, if he is in any way subject 

•Davidson «. M’Robb (1918), A. 0. p. 315, X, B. W. C. 0., p. 685. 
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to employer’s control, lie will normally be acting in tbe conrse 
of nis employment. To quote Lord Atkinson, a workman is 
acting in the course of his employment when he is engaged in 
doing scmething he was employed to do, or what is, in other and 
1 think better words, in effect the same thing, namely, when he is 
doing something in discharge of a duty to his employer, directly 
or indirectly imposed upon him by his contract of service. The 
true ground on which the test should be based is a duty to the 
employer arising out of the contract of employment, but it is to 
be borne in mind that the word ‘ employment ’ as here used covers 
and includes things belonging to or arising out of it.”* The 
consideration of concrete examples will make the position clearer, 

109. From the considerations given in the preceding ' 
paragraph, it will be obvious, in the first place, that a workman 
will normally be acting in the course of his employment when the 
place where he is and the time are such that the employer is in a 
position to command his services. This will be the case if the 
workman has reached the place where he carries on his work, 
and the time is such that he may reasonably be expected to be 
there on account of his work. If the workman is on the premises 
and preparing^ to work, e g,, getting out his tools, or holding 
himself in readiness for the machinery to start, his employment has 
commenced. _ A workman who entered the premises long before 
he was required, or who stayed behind for some purpose not 
necessarily involved in his duty to his employer, attending a 
meeting or an entertainment, would not be covered. 

The course of employment : Accidents away from the premises, 

110. But accidents to workmen do not always take place 
when they are on the employer’s premises. If a workman is 
injured on his way to or from his work, the accident may in some 
cases arise in the course of his employment. Here the question 
to examine is whether the workman was in any way subject to 
the control of the employer, whether he was doing anything 
n^essanly involved in or connected with his duty to his employer. 
Obviously, if a workman is specially sent by his firm by a prescribed 
route to a place some distance from his usual place of work or 
his home to carry out a job, the journey is undertaken as part of 
ms duty to his employers and he will be covered during it. On 
^ the other hand, the ordinary workman who is free to go hoTv^e as 

(1924), A. a 59, XVI, B.W.O.C. 

.p. J41. Tms case, decided bv the House of Lords in November 1028, removed 
the ambtoitiesformerly foundinthe case-law in England, and oan be commended 
ot careiul study to those ixtteiested in the question. 
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he chooses leaves his employment as soon as he goes through the 
gate of the factory, dock, etc., into the public road. He has then 
regained complete liberty of action and all obligation to his 
employer has ceased. If he is injured in a tram accident on the 
way home or on the way to work, he will not get compensation.* 
His employment did not compel him to live where he did, or to go 
■as he did. 

111. There remain a number of cases of greater difficulty. 
Employers not infrequently provide the means of conveyance for 
their workmen going to and from their work. For example a 
company may arrange for special trains for the purpose. This is 
especially likely where the workers’ houses belong to the employer, 
or where, for other reasons, the terms of their employment 
restrict them in their choice of residence. In forming conclusions 
regarding accidents which take place on such journeys, similar 
tests should be applied. If there is any condition, expressed or 
implied, in the terms of the contract by which the workman has 
to use the train, he will be acting in the course of his employment 
while he is travelling in it. Thus if the workman has no^other 
means of reaching his work, he is under an implied obligation to 
use the train. If there are other means, but they are extremely 
inconvenient or appreciably more expensive, it will probably be 
held that there was an implied condition that the train should be 
used. But if the workman is at perfect liberty to travel otherwise, 
and there are other suitable means of going to work open to him, 
the train journey is not included in the employment. 

112. EmMiOTers who provide houses, which their workmen 
are free to rent or not as they choose, do not enlarge their liability 
under the Act by so doing. But it is often an express or implied 
condition of employment that the workman should live in a house 
provided by the employer. If his living in the house is for the 
purpose of his duty, so that he can be on call if necessary or can 
render some service if an emergency arises, the workman will be in 
the course of his employment while he is in the house and while 
he is moving between the house and his work. This applies, fox 
example, to a stationmaster living in quarters adjoining the 
railway station, or to a gatekeeper living at a level crossing, or to 
a man whose quarters are assigned with a view to the protection 
of the employer’s premises against thieves or fire. Similarly a 
seaman will ordinarily be regarded as in the course of his employ- 
ment throughout his stay on the ship. But where the workman 

* (y. BntnaOilOo. o.1Ia Brnwe Tin, SH, Ban. at p. SOO. 
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lives in tite employer’s house not because of any duty but because 
there happens to be nowhere else where he can conveniently live,, 
as in some industrial settlements in India, it would almost 
certainly be held that the course of employment did not extend 
to his leisure hours at home. The fall of the roof of the house on 
the workman would be an accident arising out of his employment,, 
bnt would not arise in the course of his employment. The same 
considerations apply where the workman lives in a house because 
the employer provides it free, so long as there is no duty associated 
with its occupation* 

The course of employment : other special cases 

113. iMTUBVAliS occurring in the course of a workman’s work 
may or may not constitute breaks in the course of his employment. 
Here again the test of duty can be applied. So long as the* 
workman is doing anything which he is obliged to do in order to 
carry out his duties, or which arises directly out of these duties 
he will be acting in the course of his employment. A workman 
who has an idle interval because he has run out of material, or 
because there is nothing special for him to do at the moment, 
or because the machinery has broken down, is still acting in the 
discharge of his duty, and is consequently in the course of his 
employment. ‘‘They also serve who only stand and wait”* 
is sound law in cases of this kind. The same applies to a workman 
who interrupts his work for any necessary purpose, e.g., getting 
a drink. A drink at intervals is necessarily involved in the terms 
of his employment, and it is taken to enable the workman to carry 
on with his job. Even if the workman has to go a short distance 
outside the factory he will probably be covered. Again, if a rest- 
interval is spent on the premises, whether it is occupied in 
remaining idle or in taking food, there will probably be no break 
in the employment. While the workman is on the premises, he* 
is subject to the control of the employer as a general rule, and can 
be called on at any time to carry out some order. But if he leaves 
the premises altogether for a meal or a rest, and thus goes 
altogether beyond the employer’s control, there is a break in the* 
course of the employment. 

114. A WORKMAN who visits the pay-office for the purpose 
of drawing his pay is acting in the course of his employment when 
he is on the employer’s premises for the purpose. Kot only is 
the drawing of Ms pay a necessary part of the employment, brit 
he is acting under the employer’s direction in so presenting himseK. 


♦Quoted by Lord Wreubury in Hewxteon v» Bt. Helen’s Colliery, 
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But a railway officer wlio received a clieque aud was injured while 
on his way to the bank to cash it would have no claim to 
compensation. It was no part of his duty to the company to go 
to the bank when he did, or to go by the way he did, or when he 
did, or even to go at all. The mere fact — and this is important 
as it applies generally to all oases of this type — that a workman 
would not have been in the place where he was injured had he 
not been employed is not sufficient to give him a claim ; he must 
show that his employment took him to that place, that it 
exercised, as it were, a measure of compulsion on him with regard 
to his movements at the time. 

“ Arising out of . . employment : *' main piiuciple 

116 . In considering the meaning of “the course of 
employment,” regard has to be had to the circumstances in which 
the accident arose ; in coming to the phrase “arising out of ” the 
employment, the all-important question is the cause of the 
accident. To put it very simply, the accident, if it is to come 
within the meaning of the phrase, must be in some way due to 
the employment. As Lord Sumner observed, “There is, however, 
in my opinion, one test which is always at any rate applicable, 
because it arises upon the very words of the statute, and it is 
generally of some real assistance. It is this ; Was it part of the 
injured person’s employment to hazard, to suffer, or to do that 
which caused his injury ? If yea, the accident arose out of his 
employment. If nay, it did not.”* The point has been put in 
another way by saying that “ arising out of the employment ” 
is an expression which “ applies to the employment as such — to 
its nature, its conditions, its obligations, and its incidents. If by 
reason of any of these the workman is brought within the zone 
of special danger and so injured or killed ” the words apply. f 
Or, more briefly, “ when a man runs a risk incidental to his 
employment and is thereby injured, then the injury arises out of 
the employment. 

116 . These dicta all affirm the same principle, namely that 
the risk underlying the accident must be associated in some 
definite way with the employment. The mere fact that a workman 
is injured while he is at work is not sufficient, even if he can show 

♦L. & Y, BaUway ». HigMey, (1917) A. 0., 362, X., B. W. 0. 0., pp. Ul, 

fPer Lord Shaw of Dunfermline in Simpson or Thom* v* Sinclair^ (1917 
A» C., 127, X, B, W* 0. 0^, p* 220, at p* 235. The passage goes on to exclude 
** added perils see ps«rasrraph 126* 

JPer Lord Lorehnm in Dennis e. White (A. L) Co. (1017) A» 0., 470» 
±, B. W. a a, p. 280, at p, 291. 
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that the accident would not have befallen him if he had been 
elsewhere. He must show that the accident had a causal and not 
a merely fortuitous relation with his employment. A distinction 
has thus to be drawn between those risks which are associated 
with the employment and those which are not, between the risks 
of the employment and the risks which are no more than risks of 
existence. This distinction is not easy to define further in the 
abstract, and in some cases the dividing line is difficult to discern. 
But the discussion of particular types of accident which follow 
will, it is hoped, clarify the underlying conception ; and it must 
be repeated that the difficult cases are rare and the great majority 
which arise in practice are extremely simple. 

Accidents to which the workman has not contributed 

117 It is convenient to deal in turn with accidents according 
to the agency responsible and to begin with those accidents for 
which the workman injured is in no way responsible. Taking 
first accidents due to the acts or omissions of fellow-workers or 
the management, it may be observed that these will almost 
always arise out of the employment; for the association with the 
person responsible is a condition of the employment. The only 
likely exceptions are cases where injuries are caused, intentionally 
or otherwise, by another employee who is acting not as an 
employee but as a private person. Bor example, if in a dispute 
unconnected with the employment, one workman is assaulted by 
another, no claim would lie; similarly accidents arising from 
horseplay do not usually arise out of the employment. If a 
workman is injured by obeying in good faith the order of one 
competent to give him orders, the accident is due to his doing 
his duty and he is entitled to compensation, even if the superior 
has acted entirely improperly and contrary to the employer's 
instructions. 

118. An important class of accidents may be described as 
environmental, in that they come through the medium of the 
material surroundings of the workman, i.e., the premises, plant, 
machinery, etc., in or at or near which he has to perform his 
duties. Accidents injuring a workman at work which take the 
form of physical contact with the machinery or plant must arise 
out of the employment. Thus the breaking of a belt, the collapse 
of a roof, an explosion in a mine, the derailment of a train, the 
fall of a tree in the compound, and all such occurrences, if they 
result in injuries to workmen doing their duty, are accidents 
arising out of the employment of those workmen. The same is 
true, moreover, of accidents arising from material factors on 
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adjoining premises. Where a woman was injured by the fall of 
a structure adjoining, but not belonging to the premises where 
she was at work,* and where a workman in a factory was injured 
by a stone discharged by blasting in an adjacent quarry, f 
compensation was awarded. In each case the accident arose out 
of the employment because the risk underlying it was directly 
associated with the particular spot at which the injured person 
had to work. On the other hand, if the propeller of an aeroplane 
fl ying overhead broke and fell on a workman at work, this would 
not arise out of the employment unless he could show that, by 
virtue of his proximity to a hangar for example, he ran a special' 
risk of such accidents. For, apart from such proof, the risk would 
be in no way associated with the spot where he worked ; the 
accident was as likely to befall him elsewhere. 

H9. A CERTAIN number of accidents are due to what are- 
called “ natural causes.” For those accidents the law has 
recently been authoritatively defined by the Judicial Committee’ 
of the Privy Council in the following terms : — 

“ The accident must be connected with the employment : 
must arise “ out of ” it. If a workman is injured by some 
natural force such as lightning, the heat of the sun, or 
extreme cold, which in itself has no kind of connection with 
employment, he cannot recover unless he can sufficiently 
associate such injury with his employment. This he can 
do if he can show that the employment exposed him in a 
special degree to suffering such an injury. But if he is- 
injured by contact physically with some part of the place 
where he works, then, apart from questions of his own 
misconduct, he at once associates the accident with his 
employment and nothing further need be considered. So- 
that if the roof or walls fall upon him, or he slips upon the 
premises, there is no need to make further inquiry as to why 
the accident happened.”^ 

120. These principles are not difficult to apply. Thus if 
men engaged in laying the foundations of a house are struck by 
lightning, this will not arise out of their employment, but if a 
man repairing the top of a factory chimney is so struck, this 
does arise out of his employment, because his work exposed him 

*^inp$on. ox Thom^ v, Siticlinr, aupra^ 
fSee Bombajf Latova Gazette* VoL a, p. 765* 

tBrookex v, Tkornas Bortliwiok and Bom (Anstmlasia) Ltd. (1933) A. C* 669.* 
at pp. 676-7. Ma wa one of a group of oases arising out of tke big earthquake 
of 1931 in Kew Zealand, whose Act is, for the present purpose, the isame as the* 
Indian Act, 
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to this particular risk to a special degree. If a workman is over- 
come by heatstroke, he will have to show that the place or 
conditions of his employment made him specially liable to this 
risk. If a workman is overwhelmed in a flood, compensation 
will be payable if there was a special risk, either on account of 
proximity to the source of the flood, or because the place where 
he was working was apt to be flooded or was such that there was 
difficulty in escaping, or for some such reason. But if owing to a 
flood or a storm, a wall falls on a workman, it is unnecessary to 
establish the existence of any special risk. 

121 . SiMiiiAR principles can be applied to the cases of injury 
through some agency external to the employment. If the injury 
arises from physical contact with some part of the place of work, 
nothing more is needed ; if there is not this contact, it is necessary, 
in order to secure compensation, to show that the risk was one 
to which the workman was specially exposed. If a roadmender 
at work is struck by a carelessly driven car, the accident arises 
out of the employment because his work exposes him specially 
to that risk ; but if he is struck by something dropped from a 
casual aeroplane, that is a risk unassociated with his employ- 
ment, and he cannot get compensation. If a motor-car leaves 
the street and dashes into a piece of ground where a building is 
being erected, striking one of the workmen directly and causing 
bricks to fall on another, the second man is entitled to com- 
pensation while the first is not.* 

122. Injxjbies arising from the acts of animals are generally 
direct, and the test to be applied is, as before, that of special risk. 
An elephant trainer, or any other workman whoSb duties involve 
particular contact with animals, is clearly covered if he is injured 
by one of the animals. A postman who has to go through a 
forest and is attacked by a tiger is entitled to compensation, for 
the risk is one to which he is specially exposed. Indeed a postman 
or any man with duties of a similar character would probably be 
entitled to compensation on account of injuries received from any 

♦This may seem a very arbitrary result, but it depends on the fact that the 
risk of falling bnoks is one which meets the workman in consequence of his 
employment, while the risk of being hit by a car is not. As their Lordships of 
the Privy Council observed in Brooker v, Thos. Borthwick & Sons (supra), 
dealing with the example of injury from a bomb coming from outside, “ It is 
said how capricious is the working of the law- If the bomb injures a workman 
directly, he must show special exposure ; if it injures him indirectly by bringing 
the roof down on him he can recover unconditionally. It is almost impossible 
to give statutory protection in any case in which the line of distinction may not 
appear narrow ; but the dividing principle adopted is authoritative and appears 
to their Lordships to he logical, and they feel bound to adopt it.^^ 
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animal such as a mad dog or a snake, encountered on his rounds, 
for the peripatetic character of his work gives him an additional 
liability to such accidents. But a person working in fixed 
premises who happens to be bitten by a mad dog that has strayed 
in would not meet with an accident arising out of his employment. 
In the case of snake-bite, it would seem to be necessary for the 
workman to show, either by establishing the particular prevalence 
of snakes in the immediate vicinity, or by proving that a snake 
was living near the spot where he had to work, that the presence 
of the snake was not entirely fortuitous. The fact that a workman 
would not have been bitten by the dog or snake or other animal 
if he had not happened to be at his work at the time is not 
sufficient.* 

Accidents to which the workman has contributed 

123. The fact that the workman, by his carelessness or 
miscalculation, has contributed to the accident or been solely 
to blame for it is in itself no defence to a compensation claim. The 
conception of negligence, which plays so important a part in 
certain kinds of civil suits, is foreign to the whole scheme of 
workmen’s compensation. Workman who cut themselves by 
letting tools slip, who drop weights on their foot or allow their 
hands to get caught in machines, who are injured by driving oars 
rashly or by falling off roofs they are repairing, or who even 
stumble as they are moving about, are all covered unless — 

(а) the act which contributed to the accident was not 
associated with the emplo 3 ntncnt, or 

(б) their action brings them within the scope of the 

exceptions in proviso (6) to section 3 (1). 

These possibilities will be discussed in turn. 

124. Ie the act which leads to the accident is performed 
in pursuanee of the workman’s duties, a direct connection is 
established between the accident and the employment, and the 
one arises out of the other. The difficulty which arises not 
infrequently is that of defining the limits of a workman’s duty. 
Every workman is engaged to carry out certain specified work ; 
but men are not machines and there is hardly any occupation 
which does not call for the exercise of judgment regarding the 
things that should and should not be done. In an emergency, 
for example, a workman may have to leave his own work in order 
to save his fellow-wor k man from injury or his employer’s 
property from damage, and if a workman is injured in attempting 

*Cf. Burma Oil Co. »• Ma Hmwe Yin, XIII Ban. at p. $61. 
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to extinguisli a fire on the premises or to prevent an accident or a 
theft, the accident arises out of his employment. 

125. Even when there is no sudden emergency, cases arise 
where a workman has to act without instructions. If he does 
something which is necessary for the purpose of his work or 
which, though not essential, is reasonable in the circumstances to 
facilitate his work, the accident arises out of the employment, 
and this is true even if the workman does not choose the best, or 
even a good way of securing the end in view. Eor example, com- 
pensation was awarded where a jobber in a cotton-mill thought 
that a temporary cover put up to prevent dust from falling on 
the looms was admitting insufficient light, and was killed by 
becoming entangled in a belt as he was trying to cut the cover, A 
workman following a current working practice, in respect of which 
there are no definite instructions, is also acting within his duty, as 
such practices must be assumed to have the tacit approval of the 
employer or his agents. For example, if a man is accustomed to 
watch his neighbour’s machine when the latter goes out for a 
drink, and the employer has not prohibited this, and has made no 
definite arrangements for relief, an accident arising from his work 
on that machiQe will arise out of his employment, although he is 
not paid by the employer for any work he does on that machine. 

126. On the other hand, if the workman is injured by 
exposing himself to what is known as an added peril,” he 
is not entitled to compensation. This phrase, which is frequently 
used in English cases, has been defined as “ a peril voluntarily 
superinduced on what arose out of the employment and cumulative 
to it, to which the workman was neither required nor had the 
authority to expose himself.”* The distinction which has to be 
drawn is that between performing his duties in a rash or negligent 
manner and a workman arrogating to himself duties which he 
was neither engaged nor entitled to perform. A workman does 
not forfeit compensation by doing his work in the wrong way ; 
but if he does something different in kind from his duty, an accident 
so caused is not incidental to his employment and therefore does 
not arise out of it. When a piecer in a cotton-mill lost his arm 
through interfering with the tin rollers under the table, and it 
was clear that his duties did not involve anything of the kind, 

♦Per Viscount Haldane m L. & Y. Ry v. HigHey, X., B. W. C. C. at p. 

260. 

fPer Lord Dunedin in Plumb v Cobden Plour Mills Co., Ltd. (1914), A. 0- 
62, Vll, B. W.C. 0. at p. 7. This phrase is substantially reproduced by Viscount 
Haldane in L. & Y. R-y., v. Highley, eupra. 
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compensation was refused.* Again, a workman who, out of 
curiosity, gets a fellow-workman working a new machine to 
allow him to operate it, is not entitled to compensation. Similarly , 
to take cases not uncommon in India, an accident sustained by a 
workman in attempting to steal oil from bearings, or in robbing 
coal from pillars instead of taking it from the coal face where 
he has been set to work, does not arise out of the workman’s 
employment. 

127. It must not be assumed, however, that a workman 
who does something he is expressly instructed not to do, and is 
thereby injured, necessarily deprives himself of the protection 
of the Act, A reference to proviso (b) (ii) to section 3(1) shows 
that the employer is expressly protected by that proviso from a 
liability to compensation m certain cases arising out of the wilful 
disobedience of the workman. The insertion of this proviso shows 
that there must be accidents due to disobedience which arise 
out of the employment, for otherwise the exception would be 
unnecessary. To quote Lord Dunedin, “ there are prohibitions 
which limit the sphere of employment, and prohibitions which 
only deal with conduct within the sphere of employment. A 
transgression of a prohibition of the latter class leaves the sphere 
of employment where it was, and consequently will not prevent 
recovery of compensation. A transgression of the former class 
carries with it the result that the man has gone outside the 
sphere. ”f The question in such cases is whether the workman 
was doing his work in the wrong manner or whether he was doing 
something that lay outside his work. In view of the fact that 
the Act of 1933 has made the exceptions inapplicable to fatal 
accidents, the point discussed in this paragraph is of greater 
importance than it formerly was. 

Exceptions 

128. Evert injury which is caused by accident arising out 
of and in the course of employment does not give rise to a claim 
for compensation. There are four exceptions contained in the 
three provisos attached to section 3 (1). Of these the first and 
most important excludes injuries which do not result in the 
disablement of the workman for more than a week ; this will 
be discussed in connection with the scales of compensation. 

*QouriMnkar Bhakat v. Badbakissen Cotton Mills, LX Cal. 421. 

tin Plumb V. Oobden Plour Mills Co., Ltd., aupra, at p. 6. This has here to 
be read, oi course, subject to the proviso that the case is not covered by one of 
the exceptions discussed in paragraphs 128 to 133. 
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[See para^aph 159.] The other three remove the right to 
compensation for injuries which arise from certain causes ; hut 
they can be invoked only in cases of disablement, and do not 
apply where the workman has been killed. The grounds for this 
limitation are that when a workman is killed, it is extremely 
difficult for dependants to rebut evidence that the accident was 
caused by the workman’s misconduct Moreover the with- 

holding of compensation for fatal accidents gives rise to great 
hardship to dependants and is not likely to have any educative 
effect on other workmen.”* In their application to other injuries 
the exceptions protect the employer against claims from workmen 
who have produced accidents by acts which, in most cases, he 
has done his best to prevent. 

129. Pboviso (6) to section 3 (1) accordingly defines three 
cases of serious misconduct in which no claim for compensation 
can be made. If the workman has proved that the accident has 
arisen out of and in the course of his employment, it is the 
employer who has to prove that the case is covered by an exception 
of this kind. In each case, the employer is relieved from 
responsibility if the accident is ‘^directly attributable” to a 
particular cause. This is more emphatic than the corresponding 
British provision [proviso (6) to section 1 of the British Act], which 
does not contain the word directly,” and the Indian provisions 
are in every way more precise in their terms. The meaning of 
‘‘ directly attributable ” is that the employer must show that the 
specified cause — drunkenness, disobedience, etc. — was the primary 
and immediate cause of the accident. But the words must not 
be taken to mean that the employer must prove that the accident 
was solely due to the cause specified. For, to take an example, 
an accident due exclusively to the intoxication of the workman 
does not arise out of his employment at all ;f so that it is 
excluded without this exception coming into play. Consequently, 
to interpret directly ” as meaning ‘‘ solely ” would render 
this exception superfluous and meaningless. 

130. The exception contained in proviso (6) (i) covers the 
case of the workman being under the influence of drink or drugs. 
Here the true test is not the stage of intoxication reached ; that 
may be of importance as bearing on the question at issue, but it 
is not the question to be answered. The question is — “ Did the 

’•‘From the Statement of Objects and Eeasons appended to the amending 
Act of 1933, which introduced this modification. 

|Wm. Thomson & Co. v. Anderson or Serimgeour, XV B. W. C. C. 77. 
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accident arise directly out of the fact that the workman was under 
the influence of drink or drugs ? If it is proved that this was 
the case, compensation is not payable, even though other causes 
helped to make the accident possible. If the employer fails to 
prove this, he must pay, even though he shows that the workman’s 
drunkenness made the accident more likely. Note that in this 
exception, as in the others, it is the conduct of the workman that 
counts. The employer by showing that the accident was due to 
a workman being drunk does not get out of his liability to other 
workmen injured in that accident. He is free only from liability 
to that particular workman, 

131. The next exception, which is contained in proviso 
(6) (n)^ relates to cases arising from the disobedience of the 
workman. In the first place the disobedience must be wilful. 
Wilful means more than willing, and a little more than intentional. 
It implies deliberation. A workman who acts thoughtlessly on 
a sudden impulse does not act wilfully.* But the exception does 
not cover wilful disobedience to every order of the employer. 
The order must be “ an order expressly given, or a rule expressly 
framed, for the purpose of securing the safety of workmen,” i.e., 
for the prevention of accidents. The proviso applies to both 
oral and written orders, and it applies equally to rules framed by 
Government and rules made by the employer. Thus most of the 
Mining Regulations and many of the Rules framed under the 
Factories Act are rules for the purpose of the proviso, as well as 
safety rules made by the management and general or specific 
orders issued with a view to safety. But mere cautions do not 
amount to rules within the meaning of the proviso; f the rules 
and orders must take the form of specific injunctions 

132. It is essential, if advantage is sought to be taken of 
this exception, to show that the order or rule which has been 

^ *The word wilful appears in the corresponding provision of the British Act ; 
iw is disonssod by Lord Lorebnrn, L. 0., in Johnson Marshall, VIII, 

W. 0. 0., p, 12. The view taken here, which is supported hy that case, is 
in contrast to the tendency of the English Courts, in cases not involving 
workmen’s^ compensation, to consider an act as done wilfully if the 
person doing it knows what he is doing intends to do is and is a free 
agent.’^ (Bowen, L. J., in re Young and Harston, 31, Oh. B. 174.) But it is in 
aooord with the principle that the word should bo interpreted in its ordinary 
sense. Moreover the association of the word with disobedience in the Indian 
Act (it is associated with misconduct in the British Act) makes thh intention 
even clearer. Eor disobedience in itself implies intention and knowledge ; mere 
^fraction of an order is not disobedience. The point was discussed in IJrmila 
IJasi e. Tata Iron & Steel Coy., VIII Bat. 24, but no clear line emerges on it from 
the two judgments, as it was not vital for the decision of the case. 

|Urrpila J)$fSi e. Tata Iron & Steel Coy., supra* 
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disobeyed bad been clearly brought to the notice of the workman 
injured and could reasonably be presumed to have been both 
understood and remembered by him. A workman is not guilty 
of “ wilful disobedience ’’ if be fails to observe a direction 
wbicb be bas not properly understood or wbicb be bas forgotten. 
In consequence an employer or manager wbo frames a long and 
elaborate set of rules defeats bis own object, for an uneducated 
and illiterate workman cannot possibly be expected to remember 
sucb a code, and, in consequence, bis disobedience will not be 
wilful. Tbe acts wbicb lead to accidents most frequently should 
be prohibited by a few rules framed as simply as possible, e.g., 
this machine must not be cleaned while it is running,’^ or “ no 
matches must be struck here or ‘‘ entry into tbe following part 
of tbe mine is prohibited."’ Tbe rules might with advantage 
be written in a language understood by tbe workmen and displayed 
for tbe benefit of those that can read ; illiterate workmen should 
have their attention called to them at frequent intervals. Three 
or four plain rules constantly impressed on the workmen concerned 
may save tbe employer heavy compensation and, what is more 
important, may save tbe workmen from serious accidents. 

133. The last exception [proviso (6) {%%%)] is similar in 
character. Here again tbe act must be wilful, and the device 
removed or ignored must be one provided for safety purposes. 
But in this case it is necessary to show that tbe workman knew 
tbe purpose of tbe device ; under tbe preceding exception a 
workman might be regarded as wilfully disobeying anorder wbicb 
be thought was made for some other purpose than safety, e.gr., 
to prevent him stealing, but wbicb was in fact made for bis safety. 
It is, consequently, in tbe interests both of tbe employer and tbe 
workmen to make sure that tbe men fully understand tbe objects 
of tbe guards and devices fitted to tbe machines they use. 
It is suggested that the general question, here as in tbe case of tbe 
preceding exception, can be put in the form — was tbe wilful 
act of the workman tbe primary and immediate cause of tbe 
accident ? If it was, tbe exceptions apply. 

Occupational Diseases 

134. There is a special type of injury that bas not yet been 
considered; this is tbe contracting of disease. Tbe provisions 
relating to this are sub-sections (2) and (4) of section 3. For tbe 
purposes of tbe law, diseases fall into two distinct groups. Tbe 
first group consists of tbe diseases specified in tbe Act ; tbe second 
of all other diseases. Tbe specified diseases are anthrax, wbicb 
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is expressly mentioned in section 3 (2), and tlie six diseases 
included in Schedule III. Section 3 (3) gives the Government of 
India power to enlarge Schedule III by adding additional diseases 
and the corresponding occupations to this Schedule. The only 
addition so made (up to 1936) was mercury poisoning, which has 
since 1933 been included in the Act itself. In actual practice, 
lead poisoning is the only disease in respect of which claims have 
been made in India with any frequency, and such claims have 
generally come from persons employed in printing presses. 

136. These special diseases are occupational diseases, i.e., 
they are diseases to which men engaged in particular occupations 
are especially liable. And in every case in which an occupational 
disease is mentioned, the corresponding occupation is specified. 
For a workman to come under the provisions of sub-section (2), 
he must show not merely that he has got the disease, but also that 
he was engaged in the particular occupation mentioned. Further, 
he must prove that he was in the service of the employer from 
whom he is claiming when he contracted the disease and, except 
in the case of anthrax, that ho had been in his service for at least 
six months. But this last requirement must be read in the light 
of the explanation appended to the sub-section, which is virtually 
a proviso. Its intention is clearly to cover interruptions ; compare 
the difierent explanation appended to section 6. The contrast is 
between “period “ and “ continuous period,” so that the former 
must be read as denoting a series of spells of service. The 
consequent result is that the workman need only prove that his 
total service with his employer since he last served another 
employer (if he ever did), is in the aggregate at least six months. 

136. The contracting of a disease is not as a rule an injury 
by accident ;* for one thing, it is not usually sudden. But here 
it is expressly provided that where the conditions mentioned in 
the precedmg paragraph are satisfied, the contracting of the 
disease is an injury by accident. Further, unless the employer 
proves the contrary, the accident will be deemed to have arisen 
out of and in the course of employment, so that the workman's 
case is complete without any further proof. It will very seldom 

*By a majority, the House of Lords in the well-known case of Brintons 
Turvey (1905), 0. 230, VII W. 0. 0., held that the contracting of a disease 

could be itself an accident ; in this case the accident was deemed to be the 
ahghting of an anthrax bacillus on a man's eye. The British Act of 1897 
contained no provision for disease, and it is possible that, but for this, the 
minority view might have prevailed. It is difficult to reconcile this finding with 
the view that ** accident ” should bo taken according to the ordinary meaning 
of the word. 
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be possible for tbe employer to prove that the accident did not 
arise out of or in the conrse of employment. But if it is proved 
that the workman contracted the disease before he entered the 
employer’s service, the employer is not liable, even though service 
under him may have aggravated it. 

Othtt Diseases 

137. In the case of diseases that are not specified in the 
Act, the position is reversed ; for here the workman will usually 
find it diffi cult to establish a claim. Section 3(4) makes it 
incumbent on him in such cases to prove — 

(а) that there has been an accident within the ordina^ 

meaning of the word, and not withm the special 
meaning contained in sub-section (2) ; 

(б) that that accident arose out of and in the course of his 
employment, and 

(e) that the disease was directly attributable to a specific 
injury sustained in that accident. 

138. This sub-sectiondiffers radically fromthe corresponding 
provision [section 43 (4)] of the British Act, which is based on the 
view that a disease is, or can be, a form of personal injury. Here 
it is provided that compensation is payable for a non-specified 
disease only if the disease arises from a specific injury. A disease 
is thus regarded as something distinct from an injury, and this 
view corresponds more closely with the ordinary usage of the 
terms “ injury ” and “ disease ” than the view embo^ed in the 
British law. While it may be difficult to define the dividing line 
between the two in scientific terms, the words in common parlance 
represent essentially different groups of ailments. Thus 
abrasions, contusions, concussions and the displacement, stram 
or rupture of parts of the body may be regarded as injuries, while 
other morbid conditions, including all cases of bacterial infection, 
are diseases. 

139. The most frequent cases in which the conditions laid 
down in the sub-section are satisfied are those of septic infection 
supervening on wounds sustained in an accident, e.g., tetamw 
or gangrene. On the other hand, the contracting of a zjmotic 
disease, such as small-pox, through exposure to iirfection in the 
course of employment, does not satisfy the conditions, for there 
is no specific injury, even if there has been an accident. 
Compensation is not, of course, payable for any disease, other 
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than a specified disease, which has been contracted through 
gradual exposure, such as rheumatism contracted through work 
in damp surroundings or consumption through work in close and 
dusty premises ; for in such oases there is neither an accident 
nor a specific injury. A doubtful case is that of disease, e.g., 
pneumonia, contracted as the result of a sudden chill caused by 
an accident, such as the failure of a pump in a mine. If being 
suddenly chilled can be regarded as sustaining a specific albeit 
temporary injury, compensation is payable in such a case. 

140. The meaning of “directly attributable” has already 
been discussed in connection with the exceptions. Here it 
implies that the disease must arise from the injury as its primary 
and immediate cause. In other words there must be no 
intervening cause , but contributory causes, such as a weak state 
of health, will not defeat a workman’s case if the injury led 
directly to the disease. “ Dicectfy attributable ” does not tnean, 
any more than in the proviso (6) to section 3 (1), the same as 
“ solely attributable.” A disease is seldom if ever due solely 
to one cause, and the words “solely and,” which formerly 
preceded “directly” in section 3 (4), were deleted by the amending 
Act of 1933. It may be added that the exceptions to section 
3 (1) are applicable to claims in respect of disease. The employer 
is also given special protection against disease arising through 
aggravation or careless treatment of injuries in section 11 (6), 
which is discussed in paragraphs 201 to 204 below. 
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CHAPTER V 


THE SCALES OF COMPENSATION 


General Observations 

141. The principal characteristic of the scales of 
compensation is their rigidity. Given the wages of the workman 
injured and the details of his injuries, it should be possible, in all 
but a few cases, to determine at once the compensation. The 
amount^ does not depend on the discretion of tribunals or the 
bargaining capacity of the parties. In this respect the Act 
departs from the British model and is more on the lines followed 
by American Acts. The result, of course, is a certain arbitrariness ; 
it is not possible for the Commissioner to vary the amounts to 
meet the circumstances of particular workmen: but if he had any 
wide discretion in the matter, a powerful incentive would be 
given to litigation, and the settlement of differences would be 
much more difficult. 

142. ^ The provisions governing the amount of compensation 
to be paid in any particular case are contained in section 4 and 
Schedule IV, which must be read with section 6 and Schedule 1. 
The rates of compensation for minors differ from those for adults. 
The distinction between a minor or an adult is given in section 2 
(1) (a), which fixes the dividing line at 15 years of age. Where 
any person injured has had his age certified for the purposes of the 
Factories Act, and the certificate was granted before the accident, 
that certificate is conclusive proof of his age, and cannot be 
rebutted by other evidence. (See section 18.) Thus if a work- 
man has been working as an adult in a factory and a certificate 
is produced to show that he was certified as 13 years of age three 
years before the accident, neither the employer nor the workman 
will be allowed to prove that he is still under 15. The word 

factory is not defined, but in view of the context it may be 
taken as including for the present purpose all premises in which 
the certificates in question are required by minors seeking 
employment, i.e., those factories which are subject to the 
Factories Act, 
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143. Tini! age skould be reckoned at the time when the right 
to claim compensation was created. In non-fatal cases, there is 
no difficulty. If a minor is seriously injured, and the doctors are 
not able to say that he is permanently disabled for some months, 
the age should be reckoned at the date when the disablement 
began, for the disablement which began then did prove to be 
permanent. Its permanence was later shown to be a fact. But 
the case of a workman who meets with an accident when he is 
imder 15 and dies as the result of that accident after he has passed 
16 is not so simple. It might be argued that the right to 
compensation was created by the injury, and that therefore the 
right began when the injuries that resulted in the disablement 
and death were caused. [See sections (1).] But, strictly speaking, 
the right is created not by the injury, but by the results of the 
injury ; until the death of the workman, the dependants have no 
right to compensation. Further, the words “Where death 
results from the injury. . . in the case of a minor ” seem to indicate 
that it is the date at the time of death that counts. Note that 
under section 10 (1) a fresh period of limitation starts with the 
date of death. 

Compensation for Death 

144. Ip an adult workman is killed, the compensation 
payable is that given in column 2 of Schedule IV opposite the 
wage-class in which the workman falls. Throughout the greater 
part of the range, the compensation is equal to 30 times the top 
wage in each class ; but dependants of workmen in the first three 
classes, i.c., those who are most poorly paid, get sums bearing a 
higher proportion to their wages, and there is an absolute 
minimum of Rs. 600. Dependants of workmen getting more 
than Rs. 100 receive either Rs. 3,500 or Rs. 4,000, the last stim 
being the maximum payable for death. If a minor is killed the 
compensation is a fixed sum of Rs. 200 ; it does not depend on 
the minor’s wages. The amount is much smaller for a minor 
than for an adult, not because a smaller value is set on the life 
of a minor; the idea of the “ value of a life ” is entirely foreign to 
the theory of workmen’s compensation. Compensation is 
designed to minimise the financial hardship resulting from 
accidents ; and as a minor will have, as a general rule, no 
dependants, the amount provided is designedly small. 

145. A Bench of the Rangoon High Court has ruled* that 
payments made to a workman before death cannot be deducted 
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from the compensation payable to the dependants on account of 
his death. In other words, proviso (o) to section 4(1) does not 
apply where the previous payments were made to the workman 
and the compensation is due to the dependants. Compensation 
for death is not in the opinion of the court, “ a sum to which the 
workman is entitled ” within the meaning of the proviso, but is 
payable to the dependants in respect of their separate and 
independent right. Thus, whatever payments have been made 
before death (and such payments may equal or exceed the 
compensation for death), the employer can claim no rebate and 
must pay the compensation afresh to the dependants in full. 
This is apparently not the view of the Government of India, for 
Form A requires a statement of the previous payments to the 
workman, which are quite irrelevant if they cannot be deducted. 
But nothing in the Eules can alter the meaning of provisions in 
the Act, and the Eangoon High Court’s decision governs the 
question so far as Burma is concerned. 

146. The writer would, with great respect, submit that, if 
the issue is raised elsewhere, strong grounds can be given pointing 
to a contrary conclusion. For the issue rests, it is submitted, on the 
application, in proviso (a) to section 4 (1), of the concluding 
words of section 2 (1)(«). These provide that “any reference 
to a workman who has been injured shall, where the workman 
is dead, include a reference to his dependants or any of them.” 
That is, after a workman dies the dependants are to be regarded 
as included with him (not substituted for him) in all places where 
the Act refers to him. If in the first proviso to section 4 (1) the 
words “including after his death, his dependants or any of 
them,” are inserted after the word “ wor^an,”* the result, it 
is submitted, is to give the employer a right to deduct all the 
compensation paid to the workman. 

Permanent Total Disablement 

147. Part B of section 4 (1) provides for compensation for 
permanent total disablement. Total disablement is defined in 
section (2) (1) (Z) ; this sub-section also details certain specific 
injuries which are to be regarded as resulting in permanent total 
disablement. The effect is that permanent total disablement is 
caused — 

(a) when a workman is permanently incapacitated for 
all work which he was capable of performing at the 
time of the accident ; 

*** Workman *’ oocnrs in two places, but the words during tbe period of 
disablement” provide a context repngnant to the inclusion of the dependants 
at the second place, [See opening words of section 2 (1),] 
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(6) when a workman is completely and permanently 
blinded; 

(c) when a workman sustains any combination of the 
injuries specified inSchedule I, such that the percentages 
of loss of earning capacity shown opposite these 
injuries in the Schedule add up to 100 or more. For 
example, a man who loses an arm and a leg, or both 
arms, or both legs, or the right arm above the elbow 
and the sight of one eye, is entitled to compensation 
for permanent total disablement. The principle of 
the Schedule is discussed below (see paragraph 163). 

148. The compensation for permanent total disablement 
in tjie case of adults is set out in column 3 of Schedule IV. The 
scale is framed in the same way as that for death, but the amounts 
are 40 per cent, higher in every case. The disabled workman 
himself has to be relieved as well as his family out of the money. 
Compensation for permanent total disablement in the case of 
minors is a fixed sum of Rs. 1,200. A minor has normally no 
dependants, but disablement is usually an even more serious 
matter for him personally than it is for an adult, and his wages, 
which are always small, bear little relation to the loss inflicted on 
him. As few minors earn as much as Rs. 10 a month, the sum 
will represent many years’ wages in the normal case. 

149. It may happen that a man who has sustained some 
permanent injury prior to an accident sustains further injuries 
in the accident, e.g., a man who is blind in one eye may meet 
with an accident and lose the other eye. Or a man may lose a 
leg in one accident and a hand in another. If the combined 
injuries— those previously sustained and those sustained in the 
last accident — ^have percentages which add up to 100 or more, 
the injury by accident results in permanent total disablement. 
No deduction can be made from the sum on the ground that 
compensation was paid for the earlier injuries. But the amount 
will normally be smaller because a maimed man earns, on the 
average, a lower wage than a whole man. 

160. The employer is entitled, under proviso (a) to section 
4 (1), to deduct any payments made to the workman by way of 
compensation before the payment of the final lump sum. Thus, 
for example, half-monthly payments paid while the disablement 
was believed to be temporary can be deducted. Section 8 (1 ), 
however, provides that lump sums are not to be paid directly to 
women or to persons under a legal disability. If they are paid 
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directly they are not to be deemed to be payments of compensation 
and must be regarded, therefore, as not made “ by way of 
compensation.” Half-monthly payments, paid in the belief that 
the disablement is temporary, are not lump sums within the 
meaning of section 8 (1), and even if they are made to women or 
persons under legal disability, they can be deducted. But lump 
sums paid prior to the final lump sum cannot be so deducted.* 

Permanent Partial Disablement 

151. Compensation for permanent partial disablement is 
provided^ for in section 4 (1) C The definition of permanent 
partial disablement in section 2 (1) {g) states that it means such 
disablement as reduces a workman’s earning capacity in every 
employment which he was capable of undertaking at that time ” 
the time of disablement), and it goes on to say that every 
injury specified in Schedule I shall bedeemed to result in permanent 
partial disablement.” Two separate types of injury are thus 
provided for in assessing compensation — injuries specified in 
Schedule I and injuries which cause permanent partial disablement 
but which are not specified in that Schedule 

162. The scheme on which compensation for such injuries 
is based may be briefly explained. The general principle is that 
compensation should be proportionate to the loss of earning 
capacity sustained. If a man after an accident can earn only 
three-quarters of his former wages, he has lost a quarter of his 
earning capacity and he should therefore get a quarter of the 
compensation which he would get if he had lost the whole of his 
earning capacity — ^that is, if he had been permanently and totally 
disabled. This is obviously a fair and a sound principle. But 
the loss of earning capacity is not an easy thing to determine. 
A man after he has been seriously injured may go back to his 
fields and cease to be a wage-earner. He may go to a post where 
he is not earning all he can, or he may not be able to get a job 
at once. And a workman cannot be kept waiting for his 
compensation until sufficient experience is available to show 
exactly what his earning capacity is. Thus, in the absence of 
any special simplification, it would be necessary to frame an 
estimate of the loss of earning capacity in every case. That 
estimate, even with the best expert assistance, would involve a 
large amount of guess-work, with the probability of a wide 
divergence of view between the employer and the workman 

♦On any other view there is a conflict between the proviso and section 8 (1). 
In the original Act, section 8 (I) applied only to payments for fatal 
accidents, so that this question did not arise. 
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163, It is here that the Schedule, which is an American 
idea, comes in. The majority of permanent injuries received in 
accidents are easily recognisable, and though the loss of earning 
capacity resulting from such injuries will not be the same in every 
occupation, an average can be struck, and only a few men will 
show wide variations from the average. For example, it is 
estimated that when men lose their right hands, the average loss 
of earning capacity in such cases is 60 per cent. No doubt some 
men after losing their right hands might be able to earn about the 
same wages as before, while others would only be able to earn a 
minute fraction of their former wages. But the figure is selected 
as representing, as nearly as possible, the percentage diminution 
in the wage which the average man can expect to earn. The 
same figure is therefore fixed for all men, and, at the expense of 
accuracy in particular cases, a general rule is thus obtained which 
saves all the difficulties of calculation and removes a fruitful 
cause of disputes. As, however, it is only possible to specify in 
the Schedule injuries which cannot bo the subject of any 
ambiguity, some injuries have to be left out, and for these the 
parties or the Commissioner must &ame an estimate of the loss of 
earning capacity in each case. 

154. SBOraON 4 (1) C accordingly provides separately for 
the two typos of injury. If the injury is given in Schedule I, 
compensation is to be calculated by taking the percentage opposite 
the injury, and applying that to the compensation that would have 
been payable if the workman had been totally and permanently 
disabled. For example, a man drawing Bs. 30 loses his right 
arm below the elbow. The percentage for such an injury is 60 ; 
if he had been totally disabled for life he would have got Es. 1 ,260. 
The compensation is therefore 60 per cent, of Bs. l,260=Es. 766. 
Again, a boy under 16 loses a thumb. If he had been completely 
disabled, compensation would have been Es. 1,200, The 
percentage for the loss of a thumb is 26 : compensation therefore 
amounts to Bs, 300. 

165. Ie the injury is not in the Schedule, the calculation is 
made in a similar way ; the only difference is that, as already 
explained, the loss of earning capacity is not given in the Act 
and has to be estimated. Once the estimate has been made, it 
can be expressed as a percentage of total loss of earning capacity, 
and the calculation then proceeds as before. For example a man 
earning Es. 26 gets a spinal injury which reduces his earning 
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capacity by balf : compensation is 50 per cent, of Es. l,134s= 
Es. 667. In estimating the percentage the question to be 
answered is — ^what wages can this man now expect to receive ? 
It should be remembered that partial disablement when permanent 
must involve a loss of earning capacity, not merely in the 
occupation the man had at the time of the accident, but in every 
occupation which he was then capable of carrying on; 
consequently, in calculating the loss of earning capacity, the 
possibility of the man obtaining a difEerent type of job must be 
borne in mind, 

156. It follows from the provisions of section 4 ( 1 ) C [ii) 
that, unless the injury is specified in the Schedule, a man who is 
permanently injured gets no compensation in the event of his 
sufiEering no loss of earning capacity. If in spite of his injuries 
he is capable of earning the same wage after the accident as before, 
and if the injury is not a scheduled one, no compensation can be 
claimed (except, of course, the compensation payable for the 
time he was kept from work while the injuries were fresh). This, 
of course, does not mean that an employer can offer any man a 
job on the same pay in exchange for compensation, for the whim 
or desire of a particular employer is not a measure of earning 
capacity. A seriously injured man who is given his previous 
wages by his employer does not, as a rule, earn those wages. On 
the other hand, a man sustaining a scheduled injury must get his 
compensation, even though he may appear to have suffered no 
loss of earning capacity. This follows from the concluding words 
of section 2 ( 1 ) ( 5 ^). 

157. If more injuries than one are caused by the same 
accident, the explanation to part C of this sub-section indicates 
that the total amount of compensation payable for the different 
injuries should be added up. Where all the injuries are scheduled 
this is straightforward. Where some are scheduled and others 
are not, it is necessary to form an estimate of the percentage 
loss of earning capacity due to the latter and to add the percentages 
given opposite the former in the Schedule. But in no case can 
the sum payable for permanent total disablement be exceeded. 
Obviously, a man cannot lose more than 100 per cent, of his 
earning capacity. In respect of the effect of injuries in a previo'fc*s 
accident on compensation, and the deductions that can be made 
from the lump sum payable, see paragraphs 149 and 160. The obser- 
vations there made apply equally to permanentpartial disablement, 
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Temporary Disablement 

168. Compensation for temporary disablement is regulated 
by part D of section 4 (1). Here different considerations come 
into account. A man who is rendered temporarily unfit for the 
kind of work he has been accustomed to do cannot be expected 
to take up other work of a different kind. He will not want, nor 
is it reasonable that he should be asked, to change his occupation: 
what he will need, as a rule, is rest to enable him to resume his 
former occupation as quickly as possible. Therefore temporary 
partial disablement is defined in section 2 (1) (g) as “ such 
disablement as reduces the earning capacity of a workman in any 
employment in which he was engaged at the time of the accident.” 
Further, except in a special case, no distinction is made between 
total and partial temporary disablement, as far as the amount of 
compensation is concerned. An employer cannot insist that a 
partially disabled workman who is not able to earn full wages 
shall return and take up such work as he is capable of doing. Nor 
can he ask that the compensation should be reduced because the 
man is fit enough to earn some money if he chooses to try. So 
long as the man cannot earn his former wage, he cannot be 
compelled to work. But there is nothing to prevent an employer 
from bringing pressure to bear on a man who could work if he 
wanted to by threatening to refuse to re-employ him later. If a 
man does return to work and earns a wage, a reduction of 
compensation may be possible. [See paragraph 162.] 

169. Bt the first proviso to section 3 (1), no compensation 
is payable for injuries which do not disable the workman, totally 
or partially, for more than seven days. This period, which is 
known as the “ waiting period,” is fixed with a view to excluding 
all oases of trivial injury. One reason for the provision of a 
waiting period is that the inclusion of such cases would enlarge 
greatly the number of possible claims, with heavy administrative 
expenses and little benefit to the workman, who would not find it 
worth his while to contest a case if compensation was refused. 
A second object is to prevent malingering : if a workman could 
claim compensation for a very short absence, the employer would 
have no adequate means of checking the facts, as the alleged 
disablement might be over before he could arrange for a medical 
examination. 

160 . If the temporary disablement lasts for more than seven 
days, compensation takes the form of half-monthly payments. 
But no compensation is payable in respect of the waiting period ; 
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the right to compensation runs from the eighth day of disablement. 
The first half-monthly payment is due on the 23rd day after 
disablement, and a subsequent payment falls due after the expiry 
of each half month from that date. These payments can go 
on until the end of 5 years and 23 days from the date of the 
disablement, if the workman does not get better before then. As 
will be seen later, they can be commuted to a lump sum : but even 
if they are not so commuted, it is only in rare cases that they will 
go on for as long as one year. If, as will usually be the case, the 
end of the disablement does not coincide with the end of a half 
month, a proportionate payment is to be made for the broken 
period. [Section 4 (2) ] 

161 . The scale of half-monthly payments for adults is given 
in column 4 of Schedule IV. As with all other compensation for 
adults, the amounts depend on the wage-group into which the 
workman falls. Workmen drawing up to Es. 10 get compensation 
at a rate equivalent to their wages ; as wages rise the proportion 
borne by compensation falls until at Bs. 40 it is half the rate of 
wages. There is a maximum of Rs. 30 for half-monthly payments : 
i.e., the compensation for temporary disablement cannot exceed 
Rs, 60 per month. All minors who are temporarily disabled 
get compensation equivalent to their wages, subject to the same 
maximum. 

162. The first proviso to section 4 (1) enables the employer 
to deduct any allowances he may have made to the injured work- 
man by way of compensation before the first half-monthly 
payment is made. The second proviso deals with the case of the 
man who, although still partially disabled, is actually earning a 
wage. In this case his half-monthly payments must not exceed 
the difference between half his monthly wages before the accident, 
and half the amount of his monthly wages after. To put it more 
simply, the rate of compensation must not exceed the difference 
between the wage-rate before the accident and the wage-rate 
after. Compensation must not be a source of profit. Eor 
example, a workman on Rs. 40 gets half-monthly payments of 
Rs. 10 each. If he earns, while disabled, anything up to Es. 20 
a month, he still gets Es. 10 twice a month as compensation. But 
if he earns Rs. 24 a month, his half-monthly payments go down 
to Rs. 8 each. Half-monthly payments cannot be altered to 
meet general wage-changes which have not actually affected the 
disabled man. Unless he returns to work, the compensation of 
a disabled man depends solely on his wages before the accident, 
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163. Stjb-sbOtion (5) of section 16 relieves shipowners of 
the liability to make half-monthly payments to masters of ships 
or seamen so long as they have a corresponding liability under 
certain other laws. This sub-section has reference particularly 
to the liabilities imposed by section 89 of the Indian Merchant 
Shipping Act, 1923, and by section 34 of the British Merchant 
Shipping Act, 1906. Under these sections, if masters or seamen 
receive any injury in the service of the ship, the owners must 
provide maintenance and medical attention for them as long as 
they are unfit. The freedom from liability to make half-monthly 
payments of workmen’s compensation is absolute; it is not 
dependent on proof that the liabilities under the other Acts have 
been met. A corresponding provision will be found in section 
35 (1) (/) of the British Workmen’s Compensation Act. 

The Definition of Wages 

164. Reviewing the scales of compensation, it will be seen 
that in all cases relating to adult workmen and in cases of 
temporary disablement affecting minors, the amount of com- 
pensation payable is related to wages. The definition of wages 
is contained in section 2 (1) (m). This is not a comprehensive 
definition ; it adds to the ordinary meaning of “ wages ” certain 
types of benefits and makes it clear that others are excluded. 
Primarily then, wages include all money payments, i.e., the 
ordinary wage of a workman, and all allowances such as overtime 
pa 3 nments, bonuses, and payments for idle time such astheifci^oraH 
given in some industries when short time is worked. These are 
included because they form part of the inducement offered to the 
workman to enter into a contract. 

166 . The items expressly excluded are, for the most part, 
pa 3 !ments which represent the Recoupment of expenses incurred. 
Thus travelling allowances and the value of travelling concessions 
are excluded, together with all sums paid to cover special expenses 
which the workman has to incur on account of his employment, 
e.g., allowances for the provision of tools, lamps, oil, etc. 
Payments made by an employer towards a pension scheme or a 
provident fund are also to be excluded, but if the workman 
contributes to such schemes, the deductions made from his pay 
must not be deducted when his wages are being reckoned. But 
where a part of the workman’s remuneration takes the form of a 
ocal allowance given on account of the cost of living at the place 
where he is employed, it is submitted that this forms part of his 
“ wages.” For the cost of living in the place is not an element in 
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** tlie nature of liis employment/’ If lie went to perform iden- 
tical work in a less expensive place, tke nature of his employment 
would be unaltered* 

166. Other privileges and benefits are included, provided 
that they are ‘'capable of being estimated in money.” Though 
this phrase does not appear in the British Act, it has formed a 
criterion in decisions in England’*'. Eree meals, allowances in 
grain and clothing, free or cheap housing, and the grant of land 
for cultivation are advantages that are capable of monetary 
estimates. On the other hand, the training acquired by experience 
in a particular job, or the privilege of using a recreation ground 
can hardly be assigned monetary values. These are examples of 
benefits of which the value depends so largely on the use which 
the individual makes of them as to be incapable of accurate 
assessment. Free medical and hospital service should probably 
be excluded for the same reason. 

167. Waoes are something received by the workman, and 
the value of a concession is its value to him. This does not 
necessarily mean the same thing as the cost to the workman of 
providing it for himself. A sailor at sea could not provide his 
own food, or preserve it, except at prohibitive rates ; and when 
an industry is started away from a city, with houses built by an 
employer, the price of private houses may be so exorbitant that 
no workman would come without the promise of a house. 
Obviously, in such a case the exorbitant price demanded by the 
few house-owners is not the value of the house to the worfanan. 
It is not possible to give any infallible criterion ; the English courts 
have on several occasions gone on the cost to the employer, but 
if this test is taken, care must be exercised to see that the 
employer is not providing a substantially higher standard than 
that to which the workman is accustomed in his ordinary life. 
The amounts that a workman of the type being considered would 
spend on the commodity in question form a useful guide in difficult 
cases. 

168. Waobs received front another employer on account of 
other work (e.gr., if the man is serving two employers on part-time 
jobs) cannot be counted. This is indicated by the references to 
“ the employer ” here and in section 2 (1) (n), and it is put beyond 

♦See especially Pomphrey v. Southwark Press ( 1901 ), I K. B. 86. Ill, W. C. 0. 
19i. This case is valuable as bearing on the difficult question of the wages of 
apprentices. 
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doubt by section 5 Clause (a) of that section speaks of 

“payment by the employer,” referring to “the employer 

who is liable to pay compensation.” Clause (b) gives the criterion 
of “ the same work by the same employer.” Clause (c) speaks of 

what is “earned from the employer who is liable to pay 

compensation.” The phrases quoted from clauses (a) and (c) 
also operate to exclude payments by third parties, e.g., tips 
received from passengers by a cabin steward. Clause (6) is not 
so clear on this point ; but it is suggested that if the Legislature 
had intended to lay down a difEerent principle for these rare cases, 
it woidd have done so in a more explicit manner. 

The Calculation of Wages 

169. The main purpose of section 6 is to provide for the 
calculation of wages. The remuneration of most workmen is a 
variable factor, changing from month to month or even day to 
day. Further, men are paid by differing periods, the day, the 
week, the fortnight, etc. All such payments have to be translated 
into months., Irregular payments, such as bonuses, and non- 
periodic concessions, such as the grant of a free house, have to be 
similarly converted. Section 5 effects this both for the purpose 
of calculating compensation and for the purpose of determining 
whether a man’s wages take him out of the category of workmen. 

170. The section divides workmen into three classes, 
according to the length of their continuous period of service 
immediately preceding the accident. This period is defined by 
means of the Explanation as meaning service which includes no 
break of more than fourteen days. Absence from work for more 
than a fortnight constitutes a break, even though the absence has 
the permission of the employer and is in fact leave. Thus a 
railway servant on leave with pay for a month has a break in 
his continuous service for the purpose of this section. Where the 
last continuous period of service is twelve months or more, clause 
(a) is applicable : clause (c) applies where it is less than twelve 
months but not less than a month, and clause (b) where it is less 
than a month. These clauses will be discussed in turn. 

171. Fob workmen who come under clause (o), the value of 
the whole of the wages, bonuses, concessions, etc., which have 
fallen due for payment during the year preceding the accident 
must be set out in cash, added together and divided by twelve. 
A concession such as a free house is, of course, given continuously 
and falls due for payment continuously. “Fallen due for 
payment ” does not mean the same as “ earned,” which is the 
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word used in clauses (6) and (c). If a workman works on the 
unde!rstanding that he will be paid on the 7th of each month, and 
he is injured on the 5th January, the wages for the preceding 
December are not included in the calculation, but the wages of 
the December of the preceding year are included. The whole of 
a bonus which was paid or should have been paid during the year 
is included. But a bonus not declared, and dependent on the 
discretion of the employer cannot be counted, for itis not “ capable 
of being estimated in money [see section 2 (1) (m) ], nor has it 
fallen due for payment* 

172. Clause (c), which adopts the basis of wages “earned/* 
is more complicated, but will be better understood if the two 
arithmetical processes involved are transposed. The first step is 
to calculate the cash value of all wages, bonuses, concessions, 
etc., earned during the period taken. Concessions of a continuous 
character, such as a free house, are earned continuously. The 
aggregate is divided by the number of days comprising the period, 
which yields the average daily wage for that period. This is 
then multiplied by 30 to give the average monthly wages. It 
may appear at first sight that the workman gains by this method, 
for few workmen work on 30 days in a month ; but this is 
automatically allowed for. The wages of a man working 26 days 
in a month of 30 days and getting a rupee a day come out to Rs. 26 
and not Rs. 30 by the above method. If the man has worked 
on only 20 days in the course of two months at a rupee a day, 
his monthly wages come to Rs. 10. In dividing by the number 
of days, days in which he does not work are counted in ; therefore 
in multiplying, the number of non- working days in a month is 
reckoned as well as the number of working days, and 30 is taken 
as the average number of days in a month. 

173. Clause (6) is designed for the workman who has served 
for such a short period that his wages do not afford a reasonable 
basis for calculation. In his case the average monthly wages of 
a fellow-workman employed on the same work by the same 
employer during the preceding year is taken as a basis. Failing 
any such man, the comparison is made with similar work under 
that employer or other employers in the locality. It is not 
necessary to select a particular workman for the comparison. 
The use of the word “ average ” makes it legitimate and indeed 
preferable to base the comparison on the wages of a nnnober of 
men, if there are a number who satisfy the condition. 
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NOTICE AND MEDICAL PROVISIONS 


Service of Notice 

174. The first step to be taken by a workman or his depend- 
ants after an accident is the service of notice on the employer. 
The object of notice is to secure for the employer prompt informa- 
tion so that he may — 

(1) verify the circumstances of the accident, while these 
can be easily ascertained ; 

(2) exercise his rights of medical inspection and keep in 
touch with possible developments of the injuries ; 
and 

(3) oflter medical attendance and prevent aggravation of 
the injuries. 

175. The provisions relating to notice are contained in section 
10, which is based on the British law {cf. sections 14 and 16 of the 
present British Act), but differs from it in many respects. One 
of the important differences is that the Indian Act makes no 
provision for oral notice, and the notice must be in writing. This 
is not stated expressly in section 10 (1), but it is clear from sub- 
sections (2) and (4) of section 10*. The notice must contain : — 

(а) The name and address of the workman injured ; 

(б) the cause of the injury ; 

(c) the date of the accident. 

It is not necessary that the notice should contain the details 
of the injuries: the employer, having got the notice, can 
ascertain these by exercising his right of medical examination. 

176. SBBVidE may be made : — 

(i) upon the employer or upon any of the employers, if 
there is more than one, or 

*Of. Jaiohind Somohaud ». Vithal Bajirao, LVn Bom. 160. 
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(ii) upon any person directly responsible to tbe employer 
for tbe management of any branch of the trade or 
business in which the workman was employed. 

The latter alternative makes it possible for the workman to 
serve the notice upon the manager of the business, but not on 
some subordinate, such as a foreman, because a subordinate is 
not directly responsible to the employer as a rule. Under section 
15 (1), a seaman has always the right to serve notice on the master 
of his ship. As regards workmen serving under contractors, see 
paragraph 72. 

177. Nonos can be served by registered post (but need not 
be so sent), and can be addressed to the residence or to any 
office or place of business of the person on whom it is to be served. 
The Act does not contain any reference to the person by whom the 
notice is to be given, and the employer must accept notice from 
any one acting for the workman, and is not entitled to proof that 
the person giving notice has been authorised to do so by the 
workman, 

178. Section 10 (3) enables local G-overnments to insist on the 
maintenance of notice-books by prescribed classes of employers 
and section 18-A {a) provides a penalty for failure to do so when 
required. The rules made by local Governments in this respect 
will be found on pages 239, 244, 266, 264 and 275, Even where 
no such rule is in force, the practice is one that employers of 
large establishments would be well advised to adopt ; it was 
introduced by employers in England long before it was made 
statutory in certain establishments there. If a notice-book 
is maintained, and its use is understood, the employer increases 
his expectation of getting prompt notice, which is as much in 
his interest as in that of the workman. Where a notice-book 
is maintained, the workman is not obliged to serve notice by 
making an entry in it ; he can send a letter. But a workman 
who refused to make an entry if he was physically able to do so 
and if the book was brought to his notice, would have some 
difficulty after such a refusal in showing that he had given 
notice as soon as practicable.’’ 

Time of Notice 

179. The time of the notice is of the first importance. It 
must be given (1) as soon as practicable, and (2) before the 
workman has voluntarily left the employment in which he was 
iniured. Both these phrases are taken from the British Act, and 
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both these conditions must be satisfied.* The first phrase is 
elastic. If a workman suffers a minor injiuy, there should be no 
reason for delay ; he could proceed to serve the notice as soon as 
his injuries were dressed. If he is carried away in a critical or 
unconscious state, latitude must obviously be allowed. The 
second phrase is not elastic. A workman leaves the employment 
when he signifies, by some definite statement or act, his decision 
to cease to serve that employer, e.g., if he takes a post with 
another employer, or is paid off at his own request. Absence does 
not necessarily end the employment, even if the workman is 
employed by the day. If a workman is dismissed by his employer, 
the condition that notice must be given before he voluntarily 
leaves his employment has no application, and notice must 
merely be given as soon as practicable. 

180. If notice has been given by or for a workman, and the 
workman subsequently dies as a result of his injuries, no fresh 
notice need be given by his dependants. Conversely if a work- 
man who has had adequate opportunity fails to give notice as 
required, and then dies, his dependants may find themselves 
prejudiced by his failure. For the notice has to be given as 
soon as practicable after the happening of the accident, not the 
happening of the workman’s death. 

181. Special provision is also made to cover the case of 
the scheduled diseases. As has already been pointed out, the 
contracting of these diseases is deemed to be injury by accident. 
[Of. section 3 (2).] But the contracting of such a disease cannot 
usually be assigned to any definite date, so that a difficulty arises 
in determining when the “happening of the accident” occurred. 
The difficulty is met by the first proviso to section 10 (1), which 
lays it down that the “ accident ” shall be deemed to have 
occurred on the first of the days during which the workman was 
continuously absent on account of the disease. He must serve 
the notice as soon as practicable after that. 


*Theio are observations in both the judgments m Jaiohand Somoband 
V. Vitbal Bajirao, mprat, wbiob suggest that the view of the Court was that it 
is suffioient if one condition is satisfied, t e., if the employee has not left his 
employment, he need not give notice as soon as practicable. It is respectfully 
submitted that the sub-section, to bear this interpretation, would require “ or ’* 
in place of “ and ” between " thereof ” and “ before.” But it should be added 
that the observations made by the Court are not as emphatic as the heading to 
the Case, and the decision turned mainly on another ground, viz., that the 
Commissioner was correct in acting under the last proviso to section 10 (1). 
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Special Cases 

182. In certain cases no notice is required. This is true of 
nearly all fatal accidents ; provision is made for these in part 
(a) of the second proviso to section 10 (1). The first condition 
is that the accident should have occurred on the employer’s 
premises, or at any place where the workman was working under 
the employer’s control. Control means more than mere general 
direction of the employee’s work. A motor-driver sent with a 
car or a bus-driver driving a bus is not working under the 
control of the employer ” unless the employer accompanies him. 
The second condition is that the death should have occurred either 
on the spot or on some premises of the employer’s or in the 
vicinity. The result is, briefly, that the only fatal accidents not 
covered by the proviso are those — 

(a) which occur where the employer has not control over 
the workman, or 

(b) in which the workman has died away from the vicinity. 

Further, a considerable number of such accidents will be 

covered by part (6) of the same proviso, which, however, is not 
limited to fatal accidents. For the meaning of vicinity ” see 
paragraph 194. 

183. Part (6) of the proviso gives a similar dispensation in 
favour of all cases in which the employer had knowledge of the 
accident from any other source at or about the time when it 
occurred.” It would seem that knowledge of the accident” 
here does not mean simply knowledge of the fact that an accident, 
in which the particular workman may or may not have been 
injured, occurred on the day in question; it means rather knowledge 
of the particular occurrence which befell the workman. The 
exception is clearly based on the idea that an employer cannot 
complain of not being told what he knows already, and the 
ordinary notice gives him more than intimation that there has 
been an accident ; it gives him the cause of the injury ” to the 
particular workman.* If, for example, an employer is aware 
that a fall of a roof in a mine has resulted in injuries to a number 
of the miners, and later another man who was not known to have 
been injured appears with a claim, this clause could hardly be 
invoked to excuse failure to give notice. 

184. It is for the workman to prove that the employer had 
information from another source. The fact that the particulars 

♦Therein differing from British law, under which the point here discussed 
is more doubtful. 
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were furnislied at or about the time by the employer to any 
official, such as a factory or mines inspector, would be adequate 
evidence, as also the fact that the employer held an enquiry into 
the occurrence. “ Any other source ” means any other source 
than the regular written notice, and not any other source than 
the workman, so that information derived orally from the work- 
man himself will suffice, provided that it is given at or about 
the time of the accident. But the proviso refers only to “ the 
employer ” and, unlike sub-section (2), does not mention persons 
subordinate to the employer. Moreover the definition of 
“ employer ” [see sections 2 (1) (e) and 2 (1) (/)] expressly 
excludes a manager. It would appear, therefore, that the fact 
that a manager had information will not help the workman, 
unless there is evidence which will warrant the assumption that 
that information was passed on to the employer at the time. 
Nor will the fact that a contractor had information be adequate 
if proceedings are taken against the principal employer : see the 
concluding lines of section 12(1). 

185. No notice is required from a seaman if the accident 
takes place and the disablement commences on board ship : see 
section 15(1). This is because the master, who stands in the 
place of the employer, must be aware of all accidents happening 
on his ship, and will normally enter those in the log. “ Dis- 
ablement” seems to exclude accidents that are immediately fatal, 
but such accidents are fully covered by part (a) of the second 
proviso to section 10(1). Masters are not covered by this 
exception. If the master himself is injured, he must serve the 
notice on the employer or “person directly responsible” in 
the usual manner, but it will not usually be practicable for him 
to do so until the ship has reached port. 

186. If a dispute arises later, the Commissioner has power* 
in certain special circumstances, to proceed with the case even 
though no notice has been given, or notice has not been given in 
proper time or in proper form. For a discussion of the circum- 
stances in which this power can be exercised, reference should 
be made to paragraphs 244 to 262. 

Inquiry by Employer 

187. As already stated, the insistence on prompt notice is 
designed in the first place to enable the employer to verify the 
fact of the accident as soon as possible after the event. Eye- 
witnesses of the occurrence will be on the spot, and it will be a 
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simple matter for him to form cokclusiotis as to the cause and 
nature of the accident. The danger of a fraudulent claim is 
reduced to a minimum. In most cases, the employer should he 
able to satisfy himself that an accident really occurred and he will 
be able to ascertain, before the eye-witnesses* memory has 
become (or has been rendered) fallible, whether it arose out of and 
in the course of the employment or whether any of the exceptions 
apply. A notice is in no sense a claim, and an employer is not 
compelled to take any action on receiving a notice. But the 
fact that an employer took no action might, in some cases, 
weaken any protest he made at a later stage. 

188. In this connection, reference should be made to rule 11, 
which can be of considerable assistance to the employer in some 
cases. This rule enables an employer who has received informa- 
tion of an accident, by notice or otherwise, and who has made an 
inquiry into the circumstances surrounding the accident, or the 
alleged accident, to record with the Commissioner a memorandum 
of the inquiry made by him or by his subordinate. This has to be 
supported by an affidavit. The memorandum and any statements 
accompanying it will not normally be admissible in evidence if a 
dispute arises later, though in some cases they may be admissible 
in part ; but they may be useful for corroborating witnesses, or for 
refreshing their memory, or for bringing about the discomfiture of 
unreliable witnesses. The procedure is not worth while in 
ordinary cases ; but where the employer finds that the notice 
refers to a fictitious accident, or where the circumstances are 
suspicious, it offers useful protection. The memorandum should 
be accompanied by the statements of eye-witnesses whenever 
possible ; other statements are of little value as a rule. 

Medical Examination 

189. The second purpose of an early notice is to enable the 
employer to have the workman medically examined without 
delay. The provisions relating to medical examination are in 
section 11 and Rules 12 to 17. The employer’s right to have a 
medical examination conducted lasts for three days from the time 
“ at which service of the notice has been effected.” This means 
normally the time at which the employer receives the notice. 
If the notice is sent by registered post [see section 10 (3)], section 
27 of the General Clauses Act, 1897, provides that, unless the 
contrary is proved, the service shall be deemed to have been 
effected at the time at which the letter would be delivered in the 
ordinary course of post.’* 
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190. The employer requiring the examination must provide 

it free of charge, and the examination must be conducted by a 
qualified medical practitioner, as defined in section 2(l)('j). 
This follows the defimtion contained in the Factories Act, and 
includes doctors registered under the British Medical Act of 1858, 
or under the various Indian Acts for the registration of medical 
practitioners. Iftheinjured workmanisawoman, she hastheright 
to demand examination by a female practitioner if she is prepared 
to deposit the necessary expenses. [Eule 17 (2).] In any case, 
she must not be examined without her consent unless another 
woman is present. [Rule 17 (1).] It is obviously desirable that 
the doctor should in all cases record in writing the results of his 
examination for future reference. Wliere the employer wishes 
to utilise the provisions of Rule 11-A, the doctor’s note on the case 
might usefully be appended to the memorandum. ' 

191. Ix is clearly in the employer’s interest to arrange for a 
medical examination unless he is satisfied as to the effects of the 
injuries or is willing to pay whatever maybe demanded. In the case 
of any dispute, the evidence of a medical man who examined the 
workman shortly after the accident is of the utmost value. And 
although three days are allowed, the sooner the examination takes 
place the better. Employers who are generous enough, or 
prudent enough, to employ a regular practitioner for the benefit 
of their workmen obtain a considerable advantage here, for they 
are able to use Rule 13 and secure the examination of the workman 
before he leaves the premises. Another important advantage 
which is gained by employing a regular doctor will be discussed 
later. (See paragraphs 201 to 204). 

192. If the workman has not been examined before he left 
the premises, the provisions of Rule 14 apply. This gives the 
employer the choice between sending the doctor to the workman 
and getting the workman to come to the doctor. The latter 
method is obviously impossible or inadvisable where the workman 
is seriously disabled, and proviso (n) relieves him from the 
necessity of complying with an order to attend in such a case. In 
“ waDdng cases ” it is usually more convenient to get the 
workman to come to the premises. If the workman is in hospital 
it is possible to employ the doctor in charge of the hospital 
for the purpose of the examination, but there is no obligation on 
the employer to do so. The examination must take place after 
six in the morning and before seven in the evening, unless the 
workman agrees to be examined outside these hours, 
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Obstacles to Exanunation 

193. Normally there should be little difficulty aboiit 
medical examination, but the workman may place obstacles in 
the way — 

(1) He may leave the vicinity before the three days allowed 
to the employer have expired. 

(2) He may refuse to be examined. 

(3) He may obstruct the examination. 

194. The first difficulty is dealt with in section 11(3) If a 
workman leaves the vicinity of his place of employment before 
the three days have elapsed, his right to compensation is suspended . 
The workman is, of course, free to go as soon as the medical 
examination has taken place, and need not wait three days 
if he was examined on the first day. Vicinity must be 
interpreted fairly liberally. It obviously extends to the place 
where the workman lived while employed, and therefore to any 
place between that and the premises on which he worked. In 
the case of a railway worker the place in which he was employ- 
ed might be several hundred miles long, and the vicinity could 
be enlarged accordingly, if such an interpretation was shown to 
be reasonable. The nearest hospital should probably be regarded 
as in the vicinity, if it is at any reasonable distance. If a workman 
leaves the vicinity otherwise than voluntarily, e.igr., if he is carried 
away in a helpless state, he incurs no penalty. But he cantot avoid 
the penalty by pleading that the employer would not have 
examined him if he had stayed on. 

195- The second and third difficulties are dealt with in 
section 11(2). The penalty for refusal or obstruction is the same 
as for leaving before the proper time ; the right to compensation 
is suspended. In the case of refusal it is open to a workman to 
plead that he was prevented by sufficient cause from submitting 
himself ; this does not apply to obstruction. Cases very seldom 
arise where refusal can be excused as being due to sufficient 
cause, for refusal implies something deliberate and is not the same 
thing as omission or failure A possible example is that of a man 
who is faced with a matter of grave urgency unconnected with the 
accident, e,g„ a sudden and dangerous illness to a near relative, 
or an impending law suit of importance. Such an emergency would 
not be likely to make it necessary for him to refuse to appear for 
the first examination, but it might compel him to refuse temporarily 
to attend a later examination, if he had left the vicinity in the 
interval. See also paragraph 200. 
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196. Suspension of the right to compensation means, of 
course, that the workman cannot claim compensation until after 
the suspension has ended. He can end the suspension by returning 
and offering himself for examination, by consenting to the 
examination, or by ceasing to obstruct it, as the case may be. In 
this case the Rule 16 applies, and the employer has the right to 
determine the time and place of the examination. Unless the 
workman consents, the examination must take place within 72 
hours from the time when the workman offers himself. This 
does not imply that where a workman who has been obstructing 
expresses his willingness to be examined, but is so disabled that 
he cannot go to the employer’s premises his right is suspended 
again for his refusal ; in such a case, his refusal is excusable 
on the ground that he was prevented by sufficient cause. 
But where a workman left the vicinity before the first 
examination, he must, under section 11(3), return before the 
suspension ceases ; if he is seriously injured, he may thus incur a 
considerable penalty for leaving. 

197. This follows from the fact that, in most cases, there is 
more involved in suspension than suspension of the right to claim. 
Under section 11(6), the workman will not be able to recover 
compensation for the period of suspension. Further the waiting 
time ceases to run during the period of suspension, so that if the 
workman goes away on the fourth day after the accident, the waiting 
period does not end until the fourth day after he returns. The 
effect of these provisions, in the case of temporary disablement, is 
that the workman loses for good any half-monthly payments for 
a period equivalent to the period of suspension, so that if he 
comes back well, he gets no compensation at all. But if he suffers 
permanent injury, suspension involves no more than the post- 
ponement of his claim. The question of the aggravation of 
injuries, which is obviously important in this connection, will 
be considered later (paragraphs 201 to 204). There is, of course, a 
limit to this postponement : if the workman stays away six months 
bis claim is barred by limitation (see paragraph 242). 

198. These is one case in which the workman cannot find a 
place of repentance ; this is when death supervenes. In view of the 
very strong impulse which seriously injured men have to return 
to their own homes, power has been given in section 11(4) to the 
Commissioner to award compensation if he thinks fit. This 
obviously involves the power to withhold compensation, so that 
the dependants cannot insist on compensation on the ground that 
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blie dead man has ceased to refuse to be examined. The power 
is not one to be used lightly ; for if the employer is deprived of 
the right to medical examination, one of his leading safeguards is 
taken away. It is intended rather to cover the case where there is 
no doubt that the workman did receive injuries that were likely 
to result in his death. It is for the dependants to proVe the details 
of the accident and of the injuries, and it is for them to show cause 
to the Commissioner for the use of his exceptional powers. And 
in their endeavour to prove their case, they may find that, if the 
deceased’s act has deprived the employer of a right, it has deprived 
them of evidence that may be vital to their case. It should be 
noticed that the Commissioner must award the Ml amount of 
compensation or none ; he cannot award reduced compensation. 
[See section 2 (1) (c).] 

Subsequent Exammaiions 

199. In addition to the right of the first medical examination, 
the employer is given, by section 11 (1), the right to medical 
examination of the workman “ from time to time ” provided 
that he is making half-monthly payments. Such examinations 
are obviously required in most of the cases in which the disable- 
ment lasts for any considerable period; they may also be 
necessary for the purposes of review or commutation. The right 
of examination is, however, restricted by rule 15. The effect of 
this rule is that, while the employer is at liberty to examine the 
workman at the place where the workman is residing at intervals 
as frequently as he considers necessary, he can only require the 
workman to come to his premises for examination twice in the 
first month after the accident and only once in every following 
month. The first medical examination, which is held before the 
employer starts to make half-monthly payments, is apparently 
not included in the number allowed in the first month. 

200. As the workman is at perfect liberty to leave the 
vicinity after the first examination (for section 11 (3) refers only 
to this examination), the employer may find it impossible in many 
cases to obtain more examinations than the number specified 
by sending a doctor to his residence. But he can require the 
workman to return for examination in accordance with rule 16, 
provided, of course, that the workman’s condition permits of his 
return. It may appear that, if the workman is available at his 
residence, there is no limit to the extent to which he may be 
annoyed by frequent appearances of the doctor, but if the doctor 
appeared oftener than was reasonable in the circumstances of the 
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case, the workman would probably be justified in refusing to be 
examined. Section 11 (2) applies equally to the first and to sub- 
sequent examinations. 

Aggravation of Injuries 

201. The third object served by the obh'gation to give notice ' 
is to enable the employer to offer medical attendance and so to 
prevent aggravation of the injuries, or, if he fails in this, to protect 
himself &om the results of such aggravation. The relevant 
provisions are contained in sub-section (6) of section 11. There 
are several minor obscurities in the sub-section, which are discussed 
below, but the main effect is clear. The sub-section gives the 
employer a considerable measure of protection against the danger 
of having to pay for effects which arise from an injury, but which 
could have been prevented by reasonable care. The employer, to 
secure this protection, must be willing to supply medical 
attendance free. The medical attendance must be provided by a 
qualified medical practitioner (see paragraph 190) and the 
employer will presumably offer, as a rule, the services of the 
doctor who conducts the examination, the offer being made then. 
Ageneral standing offer by the employer, which ismadeto all work- 
men on taking up employment, would probably be deemed insuffi- 
cient, for a workman who did not take advantage of such an offer 
when he was injured could hardly be said to refuse the offer ; he 
merely ignored it. The workman may accept the offer and avail 
himself of the treatment. If he refuses the offer, or refuses to 
carry out the instructions of the doctor, he runs the risk of losing 
compensation for any injuries that may result in consequence. 

If the injuries are aggravated, the workman is protected only if 
(a) he has been attended by a qualified medical practitioner of 
his own, or (6) he had reasonable grounds for refusing. Reasonable 
grounds would arise where the workman refused to undergo a 
very dangerous operation. 

202. The sub-section is not clearly worded. “ Thereafter ” 
has no particular force in its present place, and the words “ such 
failure ” occur without any previous mention of “ failure.”* If 
“failure” has any meaning, it must refer to the workman’s failure 
to be “regularly attended by a qualified medical practitioner,” 
but its position between “ refusal ” and “ disregard ” tells 

*Th6 drafting vas oriticized in Aroth o, Craig Jute Hilln, Ltd., LV Cal 
1359. The words "suoh. ...failure ’’referred to a definite “ failure ” in the 
original Bill, and the confusion is due to an amendment made in Select Com- 
mittee, 
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against this interpretation. In a Calcutta case,* the workman was 
regularly attended by the employer’s medical man but was 
disabled by his own disregard of that doctor’s instructions. It 
was held that the words if it is thereafter proved that the 
workman has not been regularly attended by a qualified medical 
practitioner ” could not apply to such a case ; in other words the 
workman could not be regarded as having proved that he had been 
regularly attended by a qualified medical practitioner. On the 
view taken by the Court in this case, the sub-section can, for all 
practical purposes, be read as if “another qualified medical 
practitioner” were substituted for “a qualified medical practi- 
tioner ” in the phrase quoted above, and this is evidently the 
intention of the sub-section. 

203. There is a further obscurity in connection with the 
word “ attended.” This must, it is suggested, be given the 
same connotation as the words “medical attention; ” i.e,, it 
means more than visited, and includes at least all treatment given 
by the doctor himself or ordered to be given in his presence. If 
“attended” meant no more than “visited,” the concluding 
part of the sub-section, and hence the sub-section as a whole, would 
have no real meaning, as the mere visits of a doctor whose advice 
was ignored and whose treatment was not taken would not make 
any difference to the workman’s condition. But does “ attended ” 
cover treatment which a doctor directs to be given or taken in his 
absence ? It can be urged in favour of the affirmative view that 
if “ regularly attended ” means the same as “ regularly accepted 
proper medical attention,” the concluding lines of the sub-section 
give a definite criterion. But if it covers the case of a man who 
accepts a doctor’s personal ministrations and ignores his prescrip- 
tions and advice, there is no definite criterion ; for it would be 
difficult, if not impossible, to say what results could be attributed 
to part of a doctor’s treatment. But the point admits of 
considerable doubt.f 

204. Whatever view be taken on this point, in practice 
the employer who offers adequate medical attention will secure 
adequate protection, for the workman will seldom have recourse 
to another qualified medical practitioner if the employer’s doctor 
is available to him free. [See section 2 (1) (i).] If the employer 
does not take advantage of section 11 (6), he is liable for all the 


♦Arotli V. Craig Jute Mills, $upra, 

fThe Calcutta decision suggests a negative answer, for in that case the 'work- 
man definitely undid tjie doctor’s work hy removing le^^ter the bandages he had 
applied. 
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disablement resulting from the accident, even though some of it 
could have been prevented by taking precautions. The workman 
who has not been ofEered medical attention is under no obligation 
to engage a qualified medical man, or any medical man at all, or 
to exercise any particular care. If the workman’s failure in these 
respects leads to aggravation of the injuries, he can still claim 
compensation for all the disablement he sustains. 



CHAPTER Vn 


UNCONTBSTBD CASES OF DISABLEMENT 

205. The procedure in respect of fatal and non-fatal cases 
differs in so many particulars that it is convenient to deal with 
them separately at this stage. The present chapter is therefore 
confined to cases of disablement, i.e., non-fatal cases, in which 
the employer is prepared to pay compensation. 

Methods of Payment 

206. The lump sum payable for permanent disablement 
should ordinarily be paid directly to the workman, after agree- 
ment is reached as to the amount due, provided that the worlman 
is a male over 18 years of age. [Section 8(6).] The amount 
due is not a matter for bargaining but for calculation ; as already 
ezplained, if there is agreement upon the facts, the sum is rigidly 
fixed by the Act in every case. Even when a workman has 
agreed to accept, and has taken, a smaller sum than the amoimt 
fixed by the Act, section 17 completely protects his right to bring 
proceedings for the balance. Any agreement with the workman 
for a lump sum must be registered : see paragraph 216 below. 

207. The employer has, however, the option of depositing the 
sum payable with the Commissioner under section 8 (2). This 
course is not advisable unless there is a difference of opinion as 
to the amount due, or unless, by reason of the workman’s absence 
or for other reasons, there is difficulty in getting him to signify his 
acceptance of the amount. Such deposits have to be made with 
Form D and a receipt has to be given by the Commissioner in 
FormE. 

208. WHENtheinjuredworkmanisawomanoraperson under 
a legal disability, the payment should always be made by deposit 
with the Commissioner and not directly to the workman; see 
section 8(1). Although the Act treats all persons over 16 as 
adults [see section 2(1) (a)], all persons under 18 are “ under 
a legal disability.”* If payment is made to any such person or 


* The term also inolndes lunatics, bnt they are not likely to be employed as 
workmen. 
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to any woman directly, the payment is not “ deemed to be a 
payment of compensation.” In other words, the workman can 
apply for the payment to be made over again and the Commissioner 
would have to enforce such a claim. Deposits of this kind also 
have to be accompanied by Form D and receipts are given in Form 
E. Section 8 (7) gives the Commissioner a discretion to invest or 
otherwise to apply sums so deposited for the benefit of the payees. 
The restrictions on the manner of investment contained in Rule 10 
apply only to sums due in fatal cases, following section 32 (2) (e), 
and are therefore inoperative in the cases now being considered. 
Section 28 requires that an agreement shall be registered in these 
oases ; but see paragraph 230. 

209. In the case of temporary disablement, the first periodical 
payment is not due until the twenty-third day of disablement 
unless the disablement comes to an end before then, when it is 
payable on its conclusion. Thereafter payments are due half- 
monthly. Payments, whether to a man or woman or a child can be 
made directly ; but the employer has the option of depositing the 
money with the Commissioner if the total sum payable is not less 
than Rs. 10/-. In the case of women or persons under 18, 
section 28 requires that an agreement should be registered, even 
if the disablfflment is temporary. The Commissioner has autho- 
rity, under section 8 (7), to direct the employer who is liable to 
make half-monthly payments to a person under 18, to make them 
instead toparentorguardian, orsuchotherperson as he may select. 

Commuiation 

210. The half-monthly payments due for temporary disable- 
ment may continue for five years, if the disablement lasts so long. 
As a matter of fact, cases involving temporary disablement 
seldom last for more than sis months, and the majority of cases 
are of much shorter duration than that. But where the 
disablement lasts for any long period, the continuance of half- 
monthly payments generally involves inconvenience to both 
parties. When the workman is disabled, and appears to be likely 
to be off Work for some time, he usually wants to return to his 
home. This may be at some distance from his place of 
employment ; it is frequently in another province. In such cases 
the despatch and receipt of small sums, twice a month, may be 
far from convenient. Section 7, therefore, permits the parties to 
commute the half-monthly payments for a lump sum. 
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211. It is suggested that employers’ and workmen’s interests 
are both served by adopting this procedure in the majority of cases 
where the workman wishes to leave the vicinity. From the point 
of view of the employer, it is perhaps worth mentioning the fact 
that experience has shown that the payment of a lump sum has a 
remarkable effect in promoting speedy recovery. The dishonest 
workman has no motive for malingering, when his claim is paid 
up, and the honest workman has an increased will to get well ” 
when he realises that he will get no more money for the duration 
of his illness,* There is a further saving in ofiSce work by 
getting rid of half-monthly payments From the point of view 

^ of the workman, there are equal attractions. He gets the money 
at once, and he is relieved from the risk of being called back once a 
month for a medical examination, and from the danger that the 
employer will stop the payments before he is really fit for work. 

212. Ie the parties agree to commutation, they would be 
wise to take Eule 5 (1) as a guide to the sum to be paid. This 
rule is framed for the guidance of Commissioners in deciding 
applications for commutation, and is not obligatory upon the 
parties in cases of agreement. But the sum paid will in any case 
come under the scrutiny of the Commissioner (see paragraph 216), 
and he would naturally reject on the ground of inadequacy an 
agreement allowing a sum appreciably below the scale indicated 
in the Rule. Under this Rule, the first thing to do is to estimate 
the number of months the disablement will probably last. This 
must, of course, be a guess, and in all cases of difficulty medical 
advice is of great assistance. The next thing is to calculate 
the total of the half-monthly payments which would have to be 
made if the disablement just lasted the period estimated, and if 
there was no commutation. From this total one-half per cent, 
should be deducted for each month of the estimated period, and 
the annas and pies should then be cut ofi. 

213. Abithmetically the formula is, 

where n is the number of months the disablement is expected to 
last, p is the amount of each half-monthly payment and k the 
odd fraction of a rupee. The formula is intended, of course, to 
allow a reasonable discount in view of the fact that the employer 
is pa 3 dng at once money due on account of future disablement. 
For* example, if a man to whom half-monthly payments of 


*See Beport of Departmental Committee (D. E.), 1920, paiagtaph 83. 
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Es. 8/- are due is expected to be disabled for four months, the 
total payments that would be due come to Es. 64. From this 
2 per cent, has to be deducted, or rather more than a rupee. 
The redemption sum is Es. 62 after rounding. 

214, If either party is unwilling to agree to commutation, 
there is nothing more to be done until the half-monthly pa 3 Tnents 
have continued for six months. The party desiring commutation 
can then apply* to the Commissioner, who must follow the Eule 
just discussed if he agrees to order commutation. Under Eule 
6 (2) he can, however, postpone a decision for a period of two 
months or less on the ground that he is not able to form even 
an approximate estimate of the time the disablement is likely to, 
last. This might be the case where it was uncertain what develop- 
ments would take place in the injuries. Further, section 30 (1) (6) 
suggests that it is open to him to refuse to allow commutation 
altogether, although the provisions of rule 6 do not contemplate 
such an alternative. 

216. The fact that permanent disablement is a ^possible 
development need not be a ground for postponement, nor need a 
workman hesitate to commute on the ground that his ^sablement 
might prove permanent. In arranging for commutation, the 
workman does not take a lump sum in exchange for all claims ; 
he merely redeems “ his right to receive half-monthly payments ” 
and does not surrender any rights which may later accrue to him 
to get compensation in the form of a lump sum. This is clear 
from the wording of section 7 ; see also the terms of Form K, 
appended to the rules, and intended for use in cases of this kind. 
Of course, if the disablement proves permanent, the employer will 
be entitled to deduct from the amount of compensation due the 
amount he has already paid in the form of half-monthly payments, 
and the amount he has paid in conamutation. 

Registration of Agreements 

216. Eefebeho^ has been made to the obligation to register 
agreements in certain cases. Section 28 provides that agree- 
ments are to be registered where any lump sum is payable by 
agreement, that is in all cases of permanent disablement and in 
all cases of commutation. (For reasons stated later, registration 
is not necessary in fatal cases.) It also provides for obligatory 
registration in the case of all payments to women or persons 
under 18. The section follows British Law in certain respects 

*Votm 3 gives tlte paitionlars required is the application. 
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[c/. sections 23 (1) and 26 (4) of tlie British Act], Its object is to 
ensure that in certain cases the sums which the employer agrees 
to pay and the workman agrees to accept come under the 
Commissioner’s scrutiny, so that he may judge of the fairness of 
the agreement and protect the workman from accepting an 
inadequate amount. 

217, The obligation to present certain agreements for regis- 
tration is laid on the employer, and it would seem that he alone 
has the right to present a memorandum this is an important 
difference from the British Law, Proviso (b) to section 28 (1) 
referred to the presentation of memoranda by the workmen, but 
this was repealed in 1929, and the section now contemplates 
registration by the Commissioner only after the memorandum 
has been *^sent by the employer.” If the employer fails to dis- 
charge his obligation, it would seem to be open to the workman, 
after approaching the employer, to apply under section 22 to the 
Commissioner asking him to call on the employer to do so, although 
there is no express provision for such a procedure. Alternatively 
he could apply for the enforcement of the provisions of section 29, 
The simplest method, however, where a lump sum is concerned, 
would be to apply to the Commissioner to enforce the agreement 
under section 31. The power to enforce agreements under this 
section is quite general in its terms and is not limited to registered 
agreements or, for that matter, to agreements which are capable of 
re^stration. [The Act does not contemplate the registration of 
any agreements other than those whose registration is obligatory.] 

218. The first step towards registration is the presentation of 
a memorandum of agreement. This is not the same thing as a 
written agreement. There may be a separate written agreement, 
but it will usually be unnecessary to prepare such an agreement,* 
the agreement can be oral and the memorandum can be used for 
recording its terms in writing. Even where there is a formal 
written agreement, the memorandum has to be prepared in the 
prescribed form for registration. The forms prescribed by Rule 44 
are Forms K, L and M appended to the rules. These provide 
respectively for — 

(1) The case where the right to receive half-monthly pay- 
ments is redeemed for a lump sum. 

^Under Government of India, Finance Department (Central Bevennee) 
Notification No. 2646 of 26th June 1924, agreements between employers and 
workmen regarding the payment of compensation are exempt from stamp 
duty. 
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(2) The case where a lump sum is paid for permanent 
disablement, 

(3) The case where half-monthly payments are to be made 
to a person under a legal disability. 

Where a person under a legal disability is receiving a lump 
sum, Form K or Form L should be followed as far as possible. 
Under Rule H, the memorandum of agreement should be presented 
in duplicate ; one copy has to be retained by the Commissioner 
under Rule 48 ; the other is presumably intended for forwarding 
to the other party (if that party did not join in the application) 
on the analogy of Rule 23. 

219. The Forms are useful as showing clearly what is 
involved in an agreement. It has already been stated that an 
agreement to redeem half-monthly payments for a lump sum 
involves no surrender of rights to compensation for permanent 
disablement, and Form K accordingly speaks of the full settlement 
of every claim “ in respect of all disablement of a temporary nature, 
whether now or hereafter to become manifest.” Form L, which 
relates to permanent disablement, requires particulars of the 
disablement and refers to “ the disablement stated above and all 
disablement now manifest.” The workman does not surrender 
his rights to further compensation should more serious permanent 
injuries result at a later stage, e.g., a workman who has received 
compensation for the loss of one or two fingers would not be pre- 
cluded from claiming more compensation if his arm had to be 
amputated later. Form M reserves the right of the employer and 
of the workman to variation in the rate of compensation, if the 
workman’s earnings increase or diminish (see paragraplk 162). 
Rights to commutation are also retained by both parties. 

220. It will be clear from the Forms that a memorandum of 
agreement need not be signed by both parties. This is, indeed, 
implied in the terms of section 28 (1). The memorandum can 
be signed by the employer alone, provided that the workman 
has agreed, orally or in writing, to its terms. But it is advisable, 
wherever possible, to secure the signature of the workmen. For 
there is less likelihood of a dispute later if both parties have 
signed. Such money as is due can be paid before the memorandum 
is presented ; if this is done, there will be even less chance of the 
registration being disputed, and the receipt can be taken on the 
memorandum. A smaE saving in fees is also secured by getting 
the workman’s signature. 
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Procedure in Registraticn 

221. The Commissioner, on receiving an agreement for 
registration, has the option of proceeding under Eule 46 or Eiile46. 
The first rule is intended for those cases in which it appears, 
jnvtm fade, that the agreement is one which ought to be 
registered ; the second is for cases where there are prima fade 
grounds for considering that registration should he refused. In 
the first case a notice in Form N is issued to both parties, unless 
they are present and can be informed orally. As a matter of fact, 
the most convement course for everyone concerned, and the course 
frequently followed is for the employer and the workman (or their 
representatives) to appear together with the memorandum before 
the Commissioner. If the agreement appears to him to be a proper 
one, he can give oral notice there and then to the parties under 
Rule 46 (1). Formal registration can then be effected seven days 
later [as required by proviso (a) to section 28 (1)] in the absence of 
the parties. 

222. On receiving a notice in Form N, neither party need 
appear or take any further action, unless the case is one which 
presents peculiar difficulty, or unless they desire to offer any objec- 
tion to re^stration, or have reason to apprehend objections from 
the opposite party. If no objections are made the Commissioner 
will then record the memorandum in the manner prescribed by 
Ride 48, unless he has in the mterval found some reason for not 
doing so. If he refuses to record the memorandum after issue 
of a notice in Form N, he must inform the parties present and he 
must also send information in Form 0 to any party desiring to 
record the memorandum, if any such party is ab^nt. If he 
desires further information from any party before giving a decision, 
he can, of course, call for it, and this might be the best procedure 
where he has been given reason to change his mind in the interval. 

223. Whbeb there are prima fade grounds for refusing to 
record the memorandum, notices will be issued in Form P or 
Form Q. The former is to be sent to parties appl 3 dng to register, 
and the latter to a party not joining in the application but the 
Commissioner is not compiled to issue a notice to a party who 
has not applied for registration, and if the agreement is, on the 
face of it, entirely unsuitable, he will presumably call only on the 
one party in the first instance. The parties to whom notice has been 
given have then the opportumty of showing why the a^eement 
should be registered, and if they convmce the Commissioner he 
can go on to registration, provided that all the parties have had a 
notice. Otherwise, he must then proceed as laid down in Rule 45. 
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Refusal to record memorandum 

224. The Commissioner, on receiving an application to 
register an agreement, is empowered by proviso (d) to section 
28 (1) to refuse to register it if lie considers that — 

(ff) the agreement ought not to be registered by reason of 
the inadequacy of the sum or amount, or 
(b) the agreement has been obtained by fraud or imdue 
influence or other improper means. 

Moreover it is his duty to satisfy himself, whether objection is 
taken by the parties or not, that the agreement is not open to 
objection on at least the first of these grounds. Ordinarily, he 
will not be in a position to question an agreement on the second 
ground unless his attention is called to some impropriety by one 
of the parties ; but he has to be satisfied that the agreement is 
genuine and, if both parties are present, can take the opportunity 
of ascertaining that both parties have voluntarily agreed to the 
terms. It would appear from the wording of section 28 (1) that 
he cannot decline to register the agreement on other grounds. 
Thus he could not refuse registration on the ground of a change 
in the workman’s condition since the agreement was reached, 
unless that change had made the agreed amount inadequate. 

226 . The adequacy of the lump sum or half-monthly amounts 
payable under the agreement has to be judged by comparison with 
the sum or amounts that would be recoverable on application to 
the Commissioner. In oases where the agreement is one for 
commutation, the Commissioner has a general guide to the ade- 
quacy of the amount in Rule 5. This, rule does not refer to com- 
mutation by agreement, but to commutation in cases of disagree- 
ment, and agreements can be recorded for sums differing from that 
reached by this rule, provided the Commissioner considers 
that they are reasonably adequate. He must, however, in such 
cases record his own estimate of the probable duration of the 
disablement under Rule 47 (3). 

226. In the case of other agreements, the Commissionet 
has to be guided by his estimate of the compensation payable, 
but it is suggested that he should not refuse registration merely 
because there is a t riflin g difference between the results of his own 
calculation and the amount entered m the memorandum. Where 
the difference is an appreciable sum, it is his duty to refuse. The 
use of the words “ ought not to be registered ” and “ may refuse” 
implies that the Commissioner has a certain amount of discretion 
in the matter. This discretion can also be ezerdsed where undue 
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influence, etc., is proved. The Commissioner can in such cases 
go on to record the memorandum if he is satisfied that the effects 
of any impropriety have been removed and that the agreement 
is a fair one. In every case of refusal, the Commissioner must 
record his reasons under Eule 47(1). 

227. When the Commissioner refuses to record a memo- 
randum, he has authority, in the words of proviso (d) to section 
28 (1), to “ make such order, including an order as to any sum 
already paid under the agreement, as he thinks just in the circum- 
stances.” This is a very wide power, and it is apparently intended 
mainly to enable orders to be passed for the payment of the 
correct amount of compensation. Thus the Commissioner oan 
if the amount paid or agreed upon is inadequate, direct the 
employer to pay the balance ; but before passing such an order 
he must, in accordance with Eule 47(2), give the employer the 
opportunity of showing cause against the order. It is suggested 
that, in cases of inadequacy, it is better for both parties that the 
Commissioner should pass orders. If he merely refuses registration, 
the workman may be compelled to file a claim, and he may have to 
return from his home for the purpose. Moreover, the employer is 
left in the air ; he has to get into touch with the workman again, 
and endeavour to draw up a fresh agreement. The passing of 
orders by the Commissioner lets the parties know exactly where 
they stand ; the employer is relieved from applying for registra- 
tion again, and the workman has a defirdte order for the payment 
of his full compensation. 

Penalty for Failure to send Memorandum 

228. Section 29 provides a penalty, which may be a heavy 
one in some cases, for failure on the part of an''employer to send a 
memo andum of agreement where he is obliged by section 28 to 
send such a memorandum. The section is in some respects a 
little obscure. It begins by stating that where the employer 
fails to fulfil the obligation, he “ shall be liable to pay the full 
amount of compensation.” This, by itself, does not seem to add 
anything to the employer’s liability. But the section goes on to 
say that notwithstanding the proviso to section 4(1), the 
employer “ shall not, unless the Commissioner otherwise directs 
be entitled to deduct more than half of any amount paid to the 
workman by way of compensation whether under the agreement or 
otherwise.” The proviso in question* rdates to payments made 

reference is evidently to part (a) of the proviso, 
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prior to the payment of compensation, i.e., in the case of temporary 
disablement it enables the employer to deduct sums allowed to the 
workman before the first half-monthly payment, and in the case 
of permanent disablement it allows him to deduct such sums and 
any half-monthly or other payments. 

229. It is clear, therefore, that in the cases of pasments 
which can be deducted imder the proviso, the effect is to deprive 
the employer of the right to deduct one half of such disbursements, 
or in other words to render him hable to make one half of such 
disbursements twice over. Thus, for example, if an employer is 
liable to pay a lump sum of Es. 1,008 for permanent total disable- 
ment and he has previously paid the workman Es. 324 when the 
disablement was believed to be partial, the workman can now 
recover Es. 946, making Es. 1,170 in all, and the employer has 
lost Es. 162. Similarly, if he has induced the workman to accept 
Es. 600 in place of the Es, 1,008 due, and fails to apply for regis- 
tration, he may have to pay a further sum of Es. 768 and so lose 
Es. 260. 

230. What is not so clear is the effect on payments to which 
the proviso to section 4 (1) does not apply. For example, if an 
employer has made half-monthly payments to a woman by agree- 
ment, and has not filed a memorandum, is he liable to pay half 
of these amounts over again if the woman files an application for 
them? This would seem to be the intention of the section, as on 
any other view the words “ shall be liable to pay the full amount 
of compensation which he is liable to pay under the provisions of 
this Act” would be otiose. It is suggested, then, that the section 
should be read as meaning that in all cases where the employer is 
obliged to register an agreement and fails to do so, he cannot 
set against his full liability under the Act more than half the sums 
paid directly to the workman. The Commissioner can remit part 
or aUof this penalty, but it is clear that he is not intended to do so 
unless sufScient cause is shown for so doing. The law contem- 
plates the exaction of the penalty in the ordinary case, and its 
rfflooission only m special cases. 

231. The second obscurity in section 29 relates to its effect 
on payments made prior to the sending of the memorandum. Section 

28 does not prescribe any time within which a memorandum must 
be presented, and payments may have been made (o) before any 
agreement is concluded, and (6) after agreement is reached and 
before the memorandum is sent. The concluding words of section 

29 show that the penalty applies in respect of payments made 
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** under tlie agreement or otherwise ” it includes all pay- 
ments to the w'orkman. Can the employer evade the penally at 
any stage by presenting a memorandum ? If he can, the whole 
section is rendered virtually meaningless, and some other inter- 
pretation should therefore be sought. It is suggested that the 
words liable to pay the full amount ” must be read as having 
in view the possibility of a claim by the workman, and that when 
such a claim is filed, it is no longer possible to avoid the penalty 
by sending a memorandum. But such an application cannot be 
filed unless there is some question in dispute which the parties 
have failed to settle by agreement ; see section 22 (I) and paragraph 
6 of Form P. Consequently the workman who wishes to claim 
more compensation than has been agreed upon must first approach 
the employer again, and the employer could probably take the 
opportunity then of seeking registration* It is a little doubtful, 
therefore, if section 29 can be used effectively against an 
employer who induces a workman to accept less than his rights. 
The main force of the provisions relating to registration of agree- 
ments lies in the fact that no agreement gives the employer 
protection against a subsequent claim for more compensation 
unless it is registered. 

232. It should be noticed that in any case no penalty can be 
incurred under section 29 by an employer who pays nothing 
directly to the workman. The latter part of the section, with 
its reference to “ any amount paid to the workman,” does not 
cover any amount deposited with the Commissioner. So far as 
liability to penalty is concerned, therefore, the deposit of com- 
pensation has the same effect as the presentation of a memorandum. 
But the mere deposit of the money does not protect the employer 
against further claims by the workman on the ground that no 
agreement was reached and the sum is inadequate. 

Effect of Registering Agreement 

283. The Act nowhere explicitly sets out the full conse- 
quences of the registration of a memorandum of agreement. Section 
28, which is discussed below, provides that certain agreements 
which would otherwise be invalid shall be enforceable if 
they are registered and implies that other agreements are 
enforceable whether they are registered or not. This is made 
clearer by section 31, which gives the Commissioner power to 
recover sums payable under an agreement, apowernormally to he 
exercised on the application of a party. If, however, the claim 
for recovery were based on an agreement which was required to he 
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registered under section 28 and had not been so registered, the 
Commissioner would not enforce the agreement without applying 
the provisions of section 29. Further, section 22 (1) precludes 
the workman from making a claim for the settlement of the 
amount of compensation due rmless the parties have been unable to 
agree on the amount ; but if an agreement had been registered 
after notice to the parties and scrutiny, the Commissioner would 
naturally refuse to allow a settled question to be reopened on 
acooizni of a subsequent dispute, save in the most exceptional 
circumstances such as proved fraud. It should be noted, more- 
over, that under the second proviso to section 30 (1) no appeal 
lies where the Commissioner gives effect to an agreement. Thus 
the ordinary effects of registration are — 

(1) to make the agreement enforceable by the Commissioner* 

(2) to give the employer complete security against a further 
claim under section 29 ; and 

(3) to protect both parties against the re-opening of the 
settlement reached. 

234. Seotion 28(2) contains a special provision preventing 
persons from using the provisions of the Indian Contract 
Act, 1872, or any other law, to render duly registered agreements 
invalid. This is designed especially to meet the case of workmen 
under 18. But for this provision agreements with such persons 
might be declared invalid under section 11 of the Contract Act 
(IX of 1872). That section is designed to protect persons who 
may not be capable of protecting their own interests from 
bargaining away their rights. Here such persons are placed 
under the protection of the Commissioner, who is responsible for 
seeing that the workman is not defrauded, and who will naturally 
exercise special care where young persons are concerned. Section 
32 (2) (/) and Eule 42 clearly contemplate that all persons who are 
not minors and who are physically and mentally able to make an 
appearance should conduct proceedings on their own behalf, and 
a minor is a person under the age of 15. 
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CHAPTER Vin 


DISPUTED CASES OF DISABLEMENT 


The Commisaoner 

236. The discussion has Mthetto been conhned mainly to an 
exposition of the law and to an explanation of the procedure 
where the parties are in agreement. But disputed cases are 
inevitable and their settlement is the business of the Commis^ 
sioners appointed by the local Government under section 20 (1). 
In the appointment of special o£B.cers employing special 
procedure and receiving considerable extra-judicial powers, 
the Act follows American rather than English models. The aim 
in view is prompt justice, to be secured by prescribing a simpler 
procedure than that incumbent on Civil Courts and by giving a 
wider liberty to the Commissioner than Civil Judges enjoy. 

236. The Commissioner is not, in the strict sense, a Civil 
Court : except in section 23, which confers on him some of the 
powers of a Civil Court and provides that for one special purpose 
he shall be deemed to be a Civil Court, the Act never refers to 
him as a Court. Section 22 (1) begins with the words “ No 
Civil Court,” and does not say “ No other Civil Court ” as it 
would if the Commissioner were regarded as a Civil Court. While 
he is a judicial ofi&cer and while he must, at some stages, act 
strictly as such, the rules clearly contemplate his acting in the 
capacity of a friend and adviser of the parties. In introducing 
the Workmen’s Compensation Bill, Mr. (now Sir) Charles Innes 
said, “we hope that these tribunals” (i.e., the Commissioners) 
“ will not only settle disputes but will prevent them,” and the 
efficient Commissioner is obviously intended to direct his energies 
to settlement by agreement whenever that is possible. Normally, 
of course, settlement is easiest before a formal claim is 
made, and the Commissioner’s advice is generally available 
to any party anxious to fulfil the law and to avoid a dispute. 
But even after a claim hasbeen filed, such powers as those conferred 
in Rule 34, which departs widely from the ordinary civil procedure, 
can be used to bring the parties to a common point of view. 
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237. The Govemment of India, in a published letter* 
relating to the appointment of Commissioners, expressed the 
following views : — “ Under the Act, the Conamissioner has been 
invested, in some instances, with wide discretionary powers. 
He will have complete discretion, for instance, in regard to the 
distribution of compensation among dependants (section 8)., 
He has power to refuse acceptance of agreements (section 28) 
and such provisions as those contained in section 6 and section 
11 (4) require the exercise of judgment in matters m which the 
law itself will give him little assistance. The intention of the 
Act is that the Commissioner should not content himself merely 
with the decision of such disputes as come before him in his 
judicial capacity. He should take a part in preventing the 
occurrence of disputes and should be generally responsible for 
the protection of the rights of the parties. When a dispute 
occurs, it will be frequently desirable that he should visit the 
place of occurrence and settle the matter on the spot.” 

The Application for Compraeafion 

238. Js the employer refuses to pay any compensation 
or is unwilling to pay the full amount of the compensation 
claimed, the workman must proceed under section 22. This 
section governs all applications to the Com m issioner for the 
settlement of disputes. An application cannot be filed in cases 
of disablement until an attempt has been made to reach 
agreement out of court, and every such application must contain 
a statement of the points on which agreement has been reached, 
and the points on which the parties cannot agree. [Section 22 
(2) (d).] In the case of a claim for compensation, if the employer 
refuses to pay or declines to reply to the workman’s requests, 
the workman’s duty of endeavouring to settle the claiia by 
agreement is discharged and he can go to the Commissioners 
and hie an application in the manner prescribed in Hnle 19. 
The application should be on the lines given in Form F. It can 
be presented to the Commissioner or his authorised subordinate, 
or sent by registered post. An illiterate workman or a worlouan 
who for any other adequate reason is unable to furnish a written 
application, can have his application prepared under the 
direction of the Commissioner! [Section 22 (3).] It is, of course, 
open to the vQikman to have his application prepared by a legal 
practitioner or by any private person. 

♦Latter from i&e georetary, Pepartmeat of ladastriesanii Labour, No. L860 
, rd 4th July 182S. 
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239. It is worth observing that section 22 covers also 
applications by the employer, and makes it possible for an 
employer, when he has declined to agree to pay compensation, 
to apply to the Commissioner for a decision that he is not liable 
to pay. Naturally the employer will ordinarily wait for the 
workman to institute proceedings, but the power to start 
proceedings himself afEords a safeguard against the danger of a 
claim being delayed to a time when the employer may find it 
more difficult to repel. Whmre the view taken by the Calcutta 
High Court of the meaning of “ claim ” prevails (this is discussed 
in paragraphs 242*3), the •^otection that this possibility offers 
may be useftd in a number of oases. 

240. The rules governing procedure are supplemented by 
certain provisions of the Civil Procedure Code, which the 
Commissioner is ordinarily required to apply, although he has 
discretion to depart from them, if the interests of the parties 
are not prejudiced by his so doing. (Rule 38. ) If the application 
is based on a document, viz., an agreement to pay compensation, 
in the claimant’s possession, he must produce it with the 
application, and must specify in writing at the same time any 
other documents he proposes to produce in evidence. (Order 
Vn, rule 14.) All documents not previously produced, on which 
either party relies, must be produced at the first hearing (Order 
XIII, rule 1) and documents not mentioned and produced at the 
proper time will ordinarily not be receivable in evidence (Order 
VII, rule 18 and Order XIII, rule 2). 

241. The Commissioner can reject the application at once 
if, on examining it, he is satisfied that it discloses no cause of 
action. Similariy, the application can be rejected if it is 
insufficiently stamped and the applicant fails to rectify the 
omission on being given the opportunity to do so. Rejection 
on either of these grounds will not preclude a fresh application in 
proper form and time. (Order YII, rule 13.) An application has 
to be rej ected if the requirements of section 10 (1) are not satisfied 
in respect of notice, or if it is not made within the time prescrib- 
ed, unless the Commissioner decides to condone the failure. 

Itimiiation of Claims 

242. The ordinary period for the limitation of a claim for 
the recovery of compensation in cases of disablement is fixed 
by section 10 (1) at six months from the date of the accident. 
Unfortunately, there is an ambiguity regarding the meaning 
of the words “the claim. ..has been instituted” in this sub-section. 
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The Calcutta High Court has ruled* that the period of six months 
allowed for the claim to he instituted relates to the claim for 
compensation made by the workman against his employer and 
has no reference to the period within which an application for 
the settlement of the matter can be made. It follows on this 
view that the workman should approach the employer with his 
claim within the period specified ; and if he does so, there is no 
limit to the time within which he can approach the Commissioner. 
On the other hand, the Bombay High Court, although they have 
not had this issue expressly before them, have treated the period 
as referring to the time within which application must be made 
to the Commissioner.f 

243. The Calcutta High Court’s decision rests on two 
main grounds, viz . — 

(1) The words “ Claim for compensation ” have been 
held in England J to refer to the claim made from the 
employer; the Legislature presumably intended that 
this meaning should be followed, and the use in 
section 10 (1) of the word ‘ instituted ” where the 
British Act has “made” is an “unfortunate sub- 
stitution ” with no real force. 

(2) Section 22 distinguishes between an “application 
for the settlement of any matter by the Commissioner” 
anda“ claim for compensation against an employer ; ” 
these cannot refer to exactly the same thing. 

The point is thus one on which different views can be taken : 
but, as the issue has not been directly raised in Bombay, it is 
not possible to give grounds, which have judicial authority 
behind them, in su|>port of the view taken there. The writer 
would, however, with due respect, suggest that, if the question 
arises in some other province, the following considerations may 
be regarded as warranting a preference for the view of the 
Bombay High Court, i.e., for regarding the claim as being insti- 
tuted when it is filed before the Commissioner. 

(1) The last proviso to section 10 (1) speaks of the 
Commissioner having power to “ admit and decide any claim.” 
No such words as “ admit ” or “decide ” are used with reference 

•Abdul Karim ». B. B. RaUway, LXI Cal. 608. 

_ fin Hogan v. Gafoor Bamzan, LVItI Bom. 128, the Court refers to the 
olaim being made at the time when the applioatioa was made to the Commis- 
sioner. The same assumption is made in Colaba Jjand and Mill Coy. v. Yesoo 
Baloo Sutar, Bombay Labour Qanette, Api^ 1934, 687, of the same Court. Here 
the claimant applied to his employer on 26th February, 1033, and to the Com- 
missioner on 13th April, 1933, and the Court observed, "The elaim for compen- 
sation was not made till the 13th April, 1933." 

JO/. Powell e. Main CoUiety Co. (IWO), A. 0., 366, n W. 0. 0. 29 (majority 
dooision of House of Lords). 
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to “ claim ” in tlie Britisi. Act, and the proviso seems to treat 
the claim as equivalent to the application to the Commissioner. 
If a distinction was intended, it would be natural to use the 
word “application” here instead of “claim.” See also section 
30 (1) (a) which speaks of “ disallowing a claim.” 

(2) Section 22 (2) (6) requires the applicant to give the 
date of notice, but he is nowhere required to give the date of 
application to the employer which, if this is the time of instituting 
the claim, is required to enable the Commissioner to decide on 
the admissibility of the case. 

(3) A distinction can be drawn between an “ application 
for the settlement of any matter ” and a “claim for compensa- 
tion against an employer ” in section 22 without intrarpreting 
“ claim ” as meaning a claim preferred to the employer. The first 
term would include, for example, an application by the employer 
for review, for commutation, for settlement of the dispute, etc., 
the second does not. The distinction between “proceedings for 
the recovery of compensation” and “claim for compensation ” in 
section 10 (1) is not so easy to draw ; but the former term may 
be regarded as including subsequent proceedings, e.g., an 
application for action under section 31, and the latter as 
referring only to the original claim. 

(4) The use (once in the main part of the sub-section 
and twice in the last proviso) of the rather technical word 
“ instituted ” seems to point to legal proceedings. The Legis- 
lature may have intended by the change to avoid the British 
interpretation of “ claim.” 

It may be added that the second proviso to section 10 (1) 
has been inserted since the cause that formed the subject of the 
Calcutta decision arose. It does not help materially to resolve 
the doubt, for while by using the word “ made ” instead of 
“ instituted ” it tends to weaken the force of the last argument, 
by speaking of “ the claim is made ” instead of “ was made ” 
it appears to identify the claim with the application to the 
Commissioner. 

Condonation by the Commissioner 

244. The lastproviso to section 10(1 ) gives the Commissioner 
power to condone a failure to comply with the requirements 
of that sub-section if he is satisfied that the failure is due to 
sufficient cause The words “ in due time ” apply alike to the 
giving of notice and the institution of the claim. Otherwise 
there would have been no comma after “ instituted.”* Further, 

*Jaicband Somcliand v. Vitlml Bajirao, LVII Bom., 160. 
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if no notice at all has been given, then notice has not 

been given in due time within the meaning of the proviso/’®^ 
Thus the proviso applies to cases, where the notice has been 
given late and to cases where it has not been given. Of. section 
22 (1) (6) which refers to both types of case. Cases where there 
has been a material defect in the notice can be regarded 
as cases where no notice has been served. The proviso also 
applied to cases where the claim has not been made in proper 
time. 

245. What the workman has to explain to the Commissioner 
if he wishes him to exercise his power under the proviso is the 
“ failure so to give the notice or institute the claim/^ and the 
word so ’’ refers to the giving of the notice or the institution 
of the claim in due time. In the case of the institution of a claim 
for disablement “due time as provided in this sub-section’’ 
means six months after the accident, and in consequence the 
Bombay High Court has heldf that if the workman gives a 
satisfactory explanation to cover his inactivity during the 
first six months, any subsequent delay is immaterial. It appeared 
to follow from this decision, which is based on a decisionj of 
the Court of Appeal in England, that once the Commissioner 
is satisfied that there was sufficient cause for failing to institute 
a claim in the first six months, he should excuse any further 
delay, however long it is and whatever the reason for it. 

246. But having regard to subsequent changes in the Act, 
before this conclusion can now be drawn, there is a further 
important question to be considered, the extent of the 
discretion aHowed to the Commissioner under the last proviso 
to section 10 (I). It might appear at first sight that all that 
the workman has to do to secure the exercise of the Commissioner’s 
powers is to show that his failure in respect of giving notice or 
filing a claim was due to sufficient cause. But this would only 

^Per Marteuf 0. J., m Pibre Aloes Factory, Powai v. Jaffer Kasool, cited and 
approved in Jaiohand v, Yithal Bajirao, atepm. 

tHogan v> Gafoor Bamzan, LVIII Bom. 128. 

iLingley v. Tbomas Firth and Sons, X<td. (1921), 1 £, B. 655, 13 B. W» C. C« 
367. Prior to this deomon there were observations by Judges of the same Court 
to the opposite effect. It should be observed that the Bntish Act has ** within 
the period above specified*’ where the Indian Act has “in due time,” and that 
the Bntish proviso refers only to claims, whereas the Indian one refers both 
to notices and claims, and the words “ in due time ” refer to both. The 
reqmirement is that nofcioe shoald be given before the earlier of two dates, 
and as soon as either of these dates is passed, a failure to give notice in due 
time has occurred. Conseq^uently, it seems to follow from the decision of the 
Bombay High Court that when the workman leaves his employment before 
it is practicable to give notice, he need explain only the failure to give notioe 
before leaving his employment. 
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be true if tbe words ‘‘ sball admit ” were substituted for may 
admit iu tbe proviso. But to read ‘‘ may as equivalent to 
shall here is illegitimate, for two reasons. There is first tie 
general ground that ‘*may^^ should not be treated as 
equivalent to shall unless there are fairly compelling 

reasons for so doing. In the second place, there is a strong 
argument in the section as it now stands for the view that 
even when sufficient cause is proved, the Commissioner 
retains some discretion in the matter.* On the one hand, 
the second proviso says that on proof of certain facts, the 
want or defect in a notice shall not be a bar to the maintenance 
of proceedings.” On the other hand, the third proviso says 
that if certain facts are proved, *‘the Commissioner may admit 

the claim.” This big difEerence in wording becomes entirely 

meaningless if the Commissioner is bound to admit the claim 
when sufficient cause is proved, for then these two very different 
phrases have precisely the same effect. It must be assumed, 
therefore, that the Legislature intended two different things. 

247. This is confirmed if a reference is made to the 
corresponding British provisions. The similar section in the 
British Actf has two provisos corresponding to part (6) of the 
second Indian proviso and to the third proviso* In each case 
it provides in identical language for the removal of the bar to 
proceedings. If the employer’s knowledge of the accident is 
proved, the want of or any defect or inaccuracy in such notice 
shall not be a bar to the maintenance of proceedings ; ” and if 
the failure is proved to be due to reasonable cause, ‘‘ the failure 
, • . .shall not be a bar to the maintenance of proceedings. ” 
The Indian Act follows the British one in one case and abandons 
it in the other, and it is essential to attach a meaning to the 
difference. 

248. Thu obvious and indeed the only meaning that can be 
attached to it is that the Commissioner has no discretion in the 
first case, and that he has some discretion in the other. In other 
words, unless the workman can produce a sufficient excuse for 
his failure, no question of waiving the failure can arise ; but 
proof of sufficient cause does not in itself compel the Com- 
missioner to admit the claim if there are good reasons for 

■■ -i 

♦The judgments in Hogan u. Gafoor Hamzan, swpra, appear to support the 
opposite view. But the argument here given was not then possible, as the 
second proviso has been added to the Act since that case was decided. So lor^g 
as the tlbtird proviso stood alone, it was possible to hold that the intention 
that sulScient cause should always secure the admissioh of olaam* 

tSection 14* 
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lefosing to do so. In the exercise of his discretion, it is suggested 
that the Commissioner should be guided by considerations of 
equity. It is noteworthy that the second proviso, unlike the 
corresponding British provision, does not refer to the case where 
the employer is not prejudiced, and it is reasonable that the 
Commissioner should have regard on the one hand to the extent 
to which the employer will be prejudiced by his waiving the 
requirements in respect of notice or claim. Thus if a claim is 
brought so late that the employer, who received no notice at the 
time, has lost all opportunity of investigating the facts, tHs 
would normally justify the Commissioner in declining to exercise 
his discretion. 

‘‘ Sufficient Cause ” 

249. Bbiobb leaving this important proviso, some observa- 
tions may beoffered on the meaning of “ sufficient cause.” Whether 
any given facts constitute sufficient cause is a question of law,* 
and in dealing with a rather vague phrase like this, there is a 
strong temptation to look for guidance to the British decisions 
on the similar provision in the British Act ; and these are 
numerous. But perhaps the best dictum that can be extracted 
from them is that of Lord Macmillan in a leading case on this 
subject : — 

“The decided cases on the subject... furnish an 

unhappy instance of history teaching by examples, 
for the only lesson which they impart is that no one 
case can govern any other and that each case depends 
upon its own oircumstances.”t 

Moreover, the words “ sufficient cause ” do not appear in 
the British Act which speaks of “other reasonable cause, ” after 
citing “ mistake ” and “ absence from the United Kingdom ” 
as two examples of what constitute reasonable causes. 

250. GoiNa back, then, to the words themselves, the main 
question which they raise is “sufficient for what 1 ” “ Sufficient” 
clearly cannot mean “ sufficient to cause this particular workman’s 
failure to act in due time,” for the facts of the failure show that 
the cause, however unworthy, was sufficient for that. Nor 

♦Kalemabi v* A, Oursetjee & Sons, Bombay Labour Gazette, February 
1933, 421 ; Consolidated Tin Mines of Burma v- Maung Tun F, IX Ban# 118. 

tInSbottsIronCampany,Ltd. e,Fordyoe(1930), A#0# fi03, XXIII B. W. 
C. C. at p. 90. In tbe same case the Lord Chancellor also made a protest against 
the habit of citing numerous cases and said I prefer to go back if possible to the 
wotds of the statute and not to consider such words through a vista of decisions 
most of which deal with the facts iu the particularoase under consideration*’’ 

104 



ftiSFimm CASES oe bisablemeot [Paras. 250-S 

can it mean sufficient to warrant the Commissioner in using 
his discretion, as the Commissioner’s discretion has to be 
exercised after taking into consideration other factors as well 
as the cause of failure, and sufficient must be connected with 
failure : it is the failure that has to be due to sufficient cause. 
The correct interpretation would seem to be sufficient in 
normal circumstances to produce a failure, ” or in other words, 
sufficient to produce failure on the part of a normal workman 
exercising reasonable care. ” If this view is accepted, there is 
probably no very substantial difference between the words 
^‘reasonable cause ” in the British Act and “ sufficient cause ” 
in the Indian Act. 

251. The question of what constitutes sufficient cause 
must, as has been suggested above, depend on the facts in each 
particular case and any attempt to formulate general rules would 
be misleading. A few instances may however be given of types 
of cases in which there is and is not “ sufficient cause. ” On 
the one hand, the illiteracy of the workman or his ignorance of 
the law would not constitute sufficient cause.f The Legislature 
must have been aware that the majority of Indian workmen are 
illiterate, and if ignorance of the law were an adequate plea, the 
protection which the section is intended to give to the employer 
would become almost illusory. Again, the mere fact that the 
employer will not be prejudiced by the admission of the claim 
is not sufficient cause, for that is not a cause ” of the failure; it 
is an effect. 

252 . On the other hand, ignorance on questions of fact 
may frequently be sufficient to lead the wortoan to suppose 
that he will never need to make a claim, and in such cases there 
will normally be sufficient cause. An example is afforded by the 
case where the injuries are originally extremely trivial. Workmen 
in certain industries frequently sustain slight cuts or scratches, 
and it is possible for any small injury of this kind to lead to 
serious results. But workmen cannot reasonably be expected 
to give notice on every occasion when such injuries are sustained. 

♦This interpretation is mentioned here as certain observations in Jaicband 
Somcband c. Vithal Bajirao, LVII Bom. 150, might be cited in support of it. 
But the actual “ cause ” in that case is not very clear and the exercise of the 
Commissioner’s discretion appears to have been motived mainly by the fact that 
the employer had constructive knowledge of the accident. When the case was 
decided the second proviso to Section 10 (1) was not in the Act, and the issue in 
question would now be decided by that proviso, 

tConaolidated Tm I^mes of Burma v. Kaung Tun IX Ban, 11§, 

IDS 



Paras, 252-4] htdiak wobemen’s ooHFEESAXiaKT 

In a Bombay case* a "workman bad a finger-nail removed and 
went on working ; be developed tetanus on tbe ninth day following 
tbe accident and died on tbe tenth day. Tbe High Court held 
that there was suflS.cient cause for failure to give notice. In 
all such oases there is a possibility that if notice bad been given 
at once, tbe employer could have prevented tbe injury from 
becoming serious : but where a workman has no reason to believe 
that be will ever be in a position to claim compensation, this 
would be sufficient in normal circumstances to prevent a worlnnan 
from giving notice. A fortiori, where during tbe first six months 
tbe workman has no reason to suppose that be need make a claim, 
bis delay in filing tbe claim is due to sufficient cause. Por 
example, the disablement may not become apparent till tbe six 
months have elapsed. Or again tbe employer may lead tbe 
workman to suppose that a claim will be unnecessary by making 
payments to him for tbe first six months. f 

Procedure on Admission ot Clums 

263. When tbe application has been admitted, tbe 
Commissioner can, and normally will, examine tbe applicant 
on oath, or arrange for that examination. Tbe examination 
on oath can be made by tbe Commissioner himself, or by any 
officer designated by tbe local Government to whom tbe 
Commissioner may send tbe application. That officer can, if 
necessary, be authorized to examine tbe applicant’s witnesses 
at tbe same time. Where tbe Commissioner’s jurisdiction covers 
a very large area, and an application is sent in from some distance 
by post, tbe latter course saves unnecessary trouble to tbe 
applicant, more especially if tbe claim is one that is likely to 
be rejected summarily. The Commissioner has then to consider 
tbe claim and tbe result of tbe examination, and it is open to him 
to dismiss tbe application at this stage under Rule 21. J'or 
example, if it is clear from tbe facts before the Commissioner 
that tbe applicant for compensation is not a workman, or that 
tbe accident did not arise out of bis employment, tbe claim can 
be summarily dismissed. 

264. Ie tbe claim is not dismissed summarily, the 
Commissioner has two alternatives open to him. He may, 
under Rule 22, call upon tbe applicant to produce evidence in 
support of the application before be calls upon any oiffier party, 

•HalaiAaU v. A. B. Oamtjee & Sons, tmpra, la this ease Shotts Iroa 
Oompany v, Fordyoe, XICKI B. W. 0. 0. 73, was followed. 

fO/. Coloba lAod Mill Oompany v. Yesoo Bsloo Sufor, Htpfa, 
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or lie may at once call upon the opposite party to answer the 
claim. The former procedure can only be adopted after reasons 
have been recorded, and the latter procedure should be regarded 
as more normal and is the procedtire followed in most cases. 
The object should always be the convenience of the parties. 
If the case appears to be a weak one, which, if certain points of 
doubt could be cleared up, would require to be dismissed, it 
may be advisable to proceed under Rule 22. But if the case is not 
likely to prove inadequate, such a procedure adds considerably 
to the inconvenience sustained by the applicant. 

Suminaxy Inquiry and Local Inspection 

255. Thebe is, however, another course of action open to 
the Commissioner, not merely at this stage, but at any earlier 
or later stage. That is to proceed under Rule 34 which can be 
used in some cases to end the dispute and save considerable 
delay and inconvenience. This rule enables the Commissioner 
to hold an inquiry into the case of an essentially non-judicial 
kind. He can, at a local inspection or at any other time, make 
inquiries from anyone likely to know the facts, without recording 
evidence or administering an oath to any person. Thus he can, 
on the presentation of a claim by a workman, go to the factory 
or other place where the workman was injured, or to the 
employer’s office, hold a summary inquiry and advise the parties 
as to the merits of the case, with a view to bringing them to an 
agreement. If he succeeds, the agreement can be drawn up, 
signed and presented for registration then and there, and the 
parties are much more likely to agree, on the facts at any rate, 
if they are approached informally in this manner, and if they are 
surrounded by eye-witnesses of the accident. The Commissioner 
can have any statements made at such an inquiry reduced 
to writing, and if the parties reach agreement, he can, under 
Rule 34 (6), use such statements to justify his acceptance of the 
agreement. If the parties reach an agreement which he considers 
he should not accept, he can reject it on the strength of these 
statements. 

256. Ip, on the other hand, the parties do not come to an 
agreement, the inquiry may yet have been of some assistance. 
It may, for example, result in the parties modifying their claims 
so as to leave fewer questions at issue. But it is important to 
note that, if the case then goes on, the Commissioner must proceed 
to decide the outstanding points in a strictly judicial manner. 
Ho must not base his findings on the statements made during 
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his inquiry ; these are not evidence, and his decision must be 
based on the evidence. The statements, if they have been 
reduced to writing, can be used, however, for the purpose of 
examining and cross-examining those making them, if they 
contradict them in giving evidence. Further, the statements 
may be useful to the Commissioner in assisting him to elicit 
facts in evidence. For example, he may find that a witness 
is omitting to mention an important point contained in a 
statement and he can then ask the witness for the facts on that 
point. Or the inquiry may point to a witness who, from the 
statements, appears to be fully conversant with the facts, but 
whom the parties have not summoned : the Commissioner can 
then summon the witness himself. 

257. The summary inquiry contemplated by Eule 34 
should not be confused with a local inspection (for which provision 
is made in Rules 32 and 33) although the two can take place at 
the same time. A local inspection is intended to enable the 
Commissioner to examine on the spot the circumstances in which 
the accident took place. For example, he may require, in order 
to understand the case, to see a machine, or, in view of a claim 
that the workman was debarred from compensation by an 
exception, to examine the safety appliances provided. Where 
the Commissioner intends to make a local inspection, he must 
normally give the parties notice, and he must embody in a 
memorandum the facts which he has observed. 

Appearance of Parties 

268. If the case is not summarily dismissed under Buie 21 
or Rule 22, the next step is the summoning of the opposite 
party, i.e., the employer in the ordinary case. He may be called 
upon to produce his evidence at the same time. Rules 9 to 30 
of Order V of the Civil Procedure Code govern the service of 
summons on the opposite party. They regulate the manner 
in which a summons has to be served in the ordinary case, and 
contain a number of special directions for service in particular 
oases, such as service on G-overnment servants, railway servants, 
soldiers, etc. The summoning and attendance of witnesses forms 
the subject of Order XVI. This Order, in addition to prescribing 
the manner of service of summons (which is similar to that 
prescribed for the service of summons on the opposite party), 
regulates the pa 3 nment of witnesses’ expenses, and enables the 
Commissioner to deal suitably with witnesses who fail to answer 
a suinmons, The Commissioner is further empowered to call 
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witnesses of his own motion, and to call upon the parties to give 
evidence ; in the event of a party declining to do so when 
required, a decision may be summarily given against him in 
the case. As a matter of fact, most of the powers which appear 
to be conferred on the Commissioner by this Order are his, apart 
from it, under section 23 of the Worlmen’s Compensation Act. 

259. The employer, when he is called upon to meet the 
claim under Eule 23, receives at the same time one of the 
copies of the application which the workman has filed. He 
is ordinarily required, under Eule 24, to file a written state- 
ment in reply to it. This should take up the points mentioned 
in the claim one by one, and should state clearly which facts 
the employer admits and which allegations he contests. If the 
case is one in which the employer wishe's to be indemnified by a 
contractor under section 12(2), he must give notice to the 
Commissioner of his claim for indemnification at this stage. 
[Eule 36(1).] 

260. Order IX of the Civil Procedure Code deals with the 
appearance of the parties and the consequences of their failure 
to appear. If the applicant appears on the day fixed for hearing 
and the opposite party, having been duly summoned, fails to 
appear, the Commissioner may proceed ex parte. If the applicant 
fails to appear and the opposite party appears, the Commissioner 
must dismiss the application, except in so far as the opposite 
party admits the claim. If neither party appears, the Com- 
missioner may dismiss the application. If the opposite party, 
having failed to appear at the first hearing, appears at a later 
stage and shows sufiGlcient cause for his non-appearance, the 
Commissioner may set aside his order, or, if he has not finished 
the hearing, may allow the opposite party to contest the claim. 
But an ex parte order must not be set aside without notice to the 
applicant. Similarly, if the applicant has failed to appear and 
later shows sufficient cause for his failure, the Commissioner 
can cancel his order dismissing the application. In either 
case he can pass special orders regarding costs. A contractor 
or sub-contractor who fails to appear in answer to a claim for 
indemnification is thereby precluded from contesting any 
award in favour of the workman as well as any finding that he 
is liable to pay ; but the Commissioners can reopen the issues 
if he shows sufficient cause for his failure to appear. 

261. Appearances need not, of course, be in person unless 
a party is required to appear as a witness. Under section 24, 
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any party can be represented by a legal practitioner or other 
person aptborised in writing. Thus the employer can be 
represented by an official of the insurance company with which 
he was insured, and the workman can be represented by a 
trade union official. It may be remarked in passing that the 
Act offers big opportunities for useful constructive work on the 
part of trade unions. Rules 42 and 43, which are framed in 
accordance with section 32 (2) (/), provide for the representation 
of minors or persons who are unable to make an appearance. 
This is an essentially different kind of representation ; it must 
not be supposed that a person is unable to make an 
appearance because it is inconvenient for him to appear ; the 
phrase has reference to persons who, by reason of lunacy or 
other causes, are incapable of conducting their own case. In 
this case the representative, who is virtually a guardian for the 
purposes of the case, is appointed by the Commissioner. 

Hearing of the Case 

262. On the date fixed for hearing, after considering the 
application and the written statement, and after examining 
the parties, if necessary, to clear up any doubtful points, the 
Commissioner proceeds under Rule 25 to frame the issues. The 
issues are, of course, the distinct questions on which the parties 
differ, and each issue should be restricted to a single point. Issues 
of fact have to be distinguished from issue of law. [Rule 26 
(2).] The distinction between questions of fact and questions 
of law is discussed later (see paragraphs 316-6) and is 
important in view of a possible appeal. See the first proviso 
to section 30 (1). Further, the Commissioner can, under Rule 26, 
take up the issues of law tot before calling evidence to decide 
the others. The evidence is, of course, directed to proving facts, 
but where a certain interpretation of the law appears to be 
sufficient to decide the case, the Commissioner may tot settle 
the correct interpretation. For example, if the circumstances 
in which the claimant met with an accident are admitted, and 
the employer, in addition to denying that the accident arose out 
of the employment, wishes to prove that the claimant is in 
receipt of more than Rs. 300 a month, and that he did not in any 
case receive all the injuries he alleges, it may appear to the 
Commissioner, that the circumstances do not warrant the inference 
that the accident arose out of the employment. In that case 
he might determwe this point first ; if he. decided the issue of 
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law against tlie applicant, it would be unnecessary to go on to 
bear evidence on tbe facts. 

263. TJoteb section 20 (3) tbe Commissioner may call to 
bis assistance persons possessing special knowledge of any matter 
relevant to tbe dispute. This enables bim to obtain expert 
advice and guidance from factory inspectors, persons having 
special knowledge of tbe trade or business concerned, skipping 
or mining experts, medical men, etc., during tbe bearing without 
having to examine them as witnesses. Such experts will be, 
in a sense, in tbe position of assessors, but their function is purely 
advisory, and they need not attend during the whole bearing 
of tbe case ; their assistance can be confined to tbe inquiry into 
those matters of which they have special knowledge. 

264, Aiteb tbe issues bave been framed, tbe case proceeds 
upon ordinary judicial lines. Section 23 empowers the Commis- 
sioner to take evidence on oath, to summon witnesses and to 
compel tbe production of documents and material objects. Tbe 
Commissioner will not normally summon witnesses until tbe 
necessary fees and their expenses bave been paid (Buie 30) but 
be can remit tbe fees in necessitous cases (Eule 31). He may 
decline to summon a witness if be considers that it is not necessary 
for tbe just decision of tbe case that that witness should appear. 
Bection 25 deals with tbe manner of recording evidence, which 
is similar in some respects to that prescribed for Magistrates in 
summons-cases. A verbatim record of tbe evidence of every 
medical witness has to be kept ; for other witnesses a memorandum 
is suflB.cient. A special rule of evidence relating to cases involving 
masters and seamen will be foxmd in section 15 (3). This is 
similar to tbe rule contained in section 7 (1) (c) of tbe British 
Act, but follows tbe wording of section 283 of tbe Indian 
Merchant Shipping (Consolidation) Act, 1923, in place of tbe 
corresponding British provisions.* Another special rule is 
embodied in section 18. Subject to any suqb special provisions 
tbe Commissioner, when acting in bis judicial capacity, must 
observe tbe provisions of tbe Indian Evidence Act (I of 1872), 
as is a Court for tbe purposes of that Act. Rule 37 contains 
a special provision designed to simplify procedure where several 
cases arise out of one accident, by permitting tbe evidence to 
be recorded simultaneously. 


tbe value of this provision see Report of lOepartmental Cdmiaitteo 
(U. K.), 1920, ^paragraph 6b 
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265. Any neoessaxy adjournment of the case is provided for 
by Order XVII of the Civil Procedure Code, which is made 
applicable byEule 38. This Order requires that when the hearing 
of the case has begun, it must be continued, if possible, from day 
to day until all the witnesses in attendance have been examined. 
Under Workmen’s Compensation Eule 28, the Commissioner, if 
he finds it necessary to grant an adjournment, must record his 
reasons for so doing. The failure of any party to appear at an 
adjourned hearing may involve the same consequences as those 
which follow failure to appear at the first hearing. If a party 
fails to produce his evidence or to carry on the case, it may be 
decided forthwith. The first two rules of Order XXIII relate 
to the withdrawal and abandonment of claims. The applicant 
can at any time abandon the whole or part of his claim. In 
certain circumstances, and more particularly when the with- 
drawal is necessitated by a technical defect, the Commissioner 
can permit a fresh claim of the same nature to be made. If the 
claim is withdrawn or abandoned without this permission, the 
applicant is precluded from bringing it forward a second time. 

266. The case, after any adjournment that may be 
necessary (Eule 28), ends with the judgment, which must be 
signed and dated by the Commissioner at the time when he 
pronounces his decision. [Eule 29(2).] In addition to the 
prescribed findings (with reasons) on the issues in the case, the 
Judgment includes in ordinary cases an order as to any costs 
incurred. Section 26 gives the Commissioner power to apportion 
the costs as he thinks fit, subject to any rules that may be 
framed. The rules in force in the various provinces are given on 
pages 232 to 278. These lay down the scale of costs, and provide 
that where the costs do not follow the result of the case, the Com- 
missioner must record reasons for departing from this practice. 

Review 

267. Pbovision is made in section 6 for the review of certain 
cases. The word “ review ” implies a second examination of the 
case, but in order to obtain review it is not necessary to prove 
that the claim has already been before the Commissioner. A 
decision reached by the employer and the workman in agreement 
is also subject to review. What is implied is that there has been 
a settlement of some kind, and that firesh facts have since justified 
a te-e3mmination of the claim. The most frequent cause that 
gives rise to the need for review is a change in the condition of 
the workman, and review can be had at any time if a qualified 
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medical practitioner certifies tliat tliere lias been snci. a cbange. 
If no sucb certificate is fortbcoming, review can only be obtained 
on tbe grounds given in rule 3. Except as provided in tMs rule, 
review can be claimed by either party. It should be noticed, 
however, that section 6 applies only to cases where half-monthly 
payments are payable, i.e., to cases which are, or which have been 
treated as cases of temporary disablement. Further, it does 
not apply to cases in which commutation has taken place. 

268. The commonest case giving rise to a right to review 
which is not mentioned in rule 3 is that of a workman whose 
disablement, regarded at first as temporary, proves to be 
permanent. This ease is expressly mentioned in section 6 (2). 
The application for review should be accompanied by a certificate 
of a qualified medical practitioner certifying the disablement as 
permanent ; and it is as well to get the practitioner to specify 
the actual nature of the permanent disablement. Compensation 
has then to be awarded on the scale for permanent disablement, 
less any compensation already given for the period during which 
the disablement was regarded as temporary. In such cases the 
workman can ordinarily bring a fresh application, if he so prefers, 
instead of applying for review. But an application by way of 
review is the more regular method of proceeding and in some 
cases it is the only possible method : see paragraph 272. 

269. Of the cases mentioned in rule 3, the first two are cases 
where there has been a change in the workman's wages. By 
this is meant the individual wages actually being earned by the 
injured workman after his injury. Review cannot be claimed 
on the ground of a rise or fall in the wages of the group to which 
the workman belongs, unless he has actually participated in that 
rise. For example, a workman on an incremental scale who was 
not at work coidd not claim higher compensation on the ground 
that his increment would have accrued if he had been at work. 
But the right to review arises, for example, where a workman 
who had resumed his work after being temporarily disabled and 
compensated, is compelled by Hs injury to stop work again, or 
where a workman who is still suffering from the effects of his 
injury returns to light work. Clause (c) of rule 3 gives a workman 
power to compel an employer to go on making half-monthly 
payments when he has discontinued them without sufficient 
cause. 

270. The last two clauses of rule 3 provide for the variation 
of the conclusion previously reached where it is shown to have 
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been erroneous. Clause (d) relates to cases where the rate of 
compensation was “ obtained by fraud or undue influence or 
other improper means.” This apparently applies equally to 
cases where the rate was determined by the parties in agreement 
and to oases where the Commissioner determined the rate, but 
the possibility of fraud is naturally much less in the latter case. 
It may appear anomalous that, in cases of this kind, review should 
be limited to cases where half-monthly payments are involv^ed. 
But provision against the possibility of “ fraud or undue influence 
or other improper means ” in other cases of disablement is made 
in proviso (d) to section 28 (1), where similar wording is used. 
Cases where lump sums are paid must come before the Commis- 
sioner for registration of the agreement, and he can then 
withhold registration if the agreement appears to have been 
improperly obtained. 

271. The reference in clause (e) of Rule 3 to ” the record ” 
shows that this relates only to cases where the Commissioner has 
given a decision. The object is to enable an error or mistake in 
that decision to be corrected ; but the Commissioner’s power to 
review his own decision under this clause is limited to cases where 
the mistake or error is “apparent on the face of the record.” 
The Commissioner is not entitled to revise his findings on points 
of law or his conclusions on disputed points of fact. The most 
obvious case to which the clause applies is where, on admitted 
facts, there has been an error in calculating the rate of 
compensation. The clause is of course limited by the terms of 
section 6 and the opening words of Rule 3 ; so that it does not 
cover a case where the Commissioner has, on an original application 
for compensation for permanent disablement, erred in calculating 
the luinp sum due. There is no corresponding provision for the 
correction of errors in such cases, or in oases of applications by 
dependants. 

272. P»oOEBniNGS in review are not subject to the rule 
contained in section 10 (1) regarding the limitation of claims. 
They are essentially different proceedings from the “ proceedings 
for the recovery of compensation ” contemplated by that sub- 
section. The proceedings referred to there are proceedings in 
a claim for compensation. An application for review is not a 
claim for compensation ; it is an application made after the claim 
has been allowed by the Commissioner or by the employer. 
Further the proceedings referred to section 10.(1) are obviously 
proceedings instituted by the workman, whereas either party 
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can apply for review. In England the procedure is similar in 
this respect ; it is governed by section 16 of Schedule II of the 
British Act, which is framed on similar lines. Rule 4, which is 
framed in accordance with the terms of section 32 (2) {h), enables 
the Comttiissioner to pass interim orders suspending half-monthly 
payments, in whole or in part, during the hearing of review 
applications. Review cannot be claimed until there has been a 
failure to secure agreement between the parties. [See section 

22 fl.)] 
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CHAPTER IX 


PROCEDURE IN RATAL ACCIDENTS. 

* 

Fundamental Differences of Procedure 

273. The Act contains a large number of provisions specially 
relating to fatal accidents. Some of these, e.g., those concerning 
the circumstances in which compensation is payable, the amounts 
of compensation and the service of notice, have already been 
discussed; this chapter deals mainly with the actual procedure 
applicable to cases where the workman is killed. Before 
discussing that procedure in detail, some general observations 
may be offered on the fundamental differences between the 
procedure in oases of death and that in cases of disablement; 
these differences constitute a distinctive feature of the Indian 
Act. Put briefly, the main difference is that, whereas a case of 
disablement is ordinarily a matter for the employer and the 
workman to settle, with the Commissioner coming in only if they 
fail to agree, a case of death is always the concern of the 
Commissioner. The compensation has to be paid to him, and he 
is responsible for seeing that it is the right amount ; it has to be 
claimed from him and not from the employer. Direct payment 
by agreement between an employer and dependants is ruled out.* 

274. Mobeoveb, whereas a case of disablement, whether 
contested or otherwise, involves only one main question, via., 
whether the claitnant is entitled to compensation, a fatal case 
may involve two, viz., (i) whether the employer should deposit 
compensation with the Commissioner, (ii) if so, which person, if 
any, should receive that deposit. Then two questions form the 
subject of what are in conception two different proceedings, 
although in practice, if both are debated, it is generally convenient 
to deal with them together. The first proceedings, if contested, 
corre^ond generally to a contested case of disablement, and end 

*As has been explained earlier, payments in certain cases of disablement 
can or must be made through the Commissioner ; but eren in these cases the 
question of payment is one for the parties to settle between themselTes in the 
first instance. 
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in a declaration that the employer is not liable or in an ord^ to 
deposit compensation. The second step consists of what are 
known as distribution proceedings, when the compensation 
deposited, whether voluntarily or by order of the Commissioner, 
is allocated among the possible claimants or, if none establishes a 
right, is returned to the employer. The employer can contest 
both stages, or either stage, or neither as he chooses. He may, 
for example, contest his liability to make a deposit and take no 
part in the (hstribution proceedings, or he may make a deposit and 
contest the claim of any party to receive it. 

Definition of Dependants 

276. The object of compensation in fatal cases is to make 
provision for those who were dependent on the workman, and it is 
convenient to start with the definition of dependant,” which is 
given in section 2 (1) (d). The possible dependants fall into two 
groups. A few relations are treated as dependants whether they 
were actually dependent on the deceased workman or not. These 
are the workman’s widow, his legitimate sons under 16 years of 
age, his legitimate married daughters and his mother, if she is a 
widow. No proof of dependency is required from them to enable 
them to rank as dependants. As will be seen later, the establish- 
ment of a person’s status as a “ dependant ” does not in itself 
give a right to participate in the compensation, when that is 
payable, unless there is only one dependant. But it gives a right 
to apply for compensation, and no one other than a person 
who has established this status can, in any circumstances, receive 
a share of the compensation. 

276. The relations mentioned in clause {ii) of section 2(I)((i) ' 
only rank as dependants if they were wholly or partly dependent 
on the earnings of the workman at the time of his death. This 
does not mean that they must have received help from his last 
wage payment. It will be sufficient to show that prior to his 
death the workman had been in the habit of contributing at 
regular or irregular intervals to their maintenance and that this 
habit had not been discontinued before his death. 

277. Undee sections 3 (18) and 3 (63) of the General Clauses 
Act, 1897, father includes an adoptive father and son includes an 
adopted son, in the case of any one whose personal law permits 
adoption.* Other adoptive or adopted relationships are not 
recognized.! Posthumous children stand on the same footing 

•In r$ Devi Dutta, XU Lat. 50. 

tC/. In re Munshi Earn, XII Lah. 668. 
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as other childien; if legitimate they come under danse (i) of 
section 2 (I) (d) and otherwise under clause (ii). Half-brothers 
are not brothers within the meaning of section 2 (1) (d), and cannot 
claim to be dependants.* Grandchildren, even if they were 
actually dependent, are only dependants if they are the son’s 
children and the son is dead, and a grandfather caimot claim 
if any parent is alive. Where the question is whether a person 
claiming as a dependant is under 15 or not, his age must be 
reckoned as it was when the right accrued, i.e., on the date of 
the workman’s death, and not on the date of the accident or the 
date of the claim. 

Deposits in Fatal Cases 

278, The employer who is satisfied that the circumstances 
of the accident are such that compensation is payable to the 
dependants, if any, should deposit the correct amount with the 
Commissioner, using Form A. But, in so doing, it is unnecessary 
for him to satisfy himself that there are any dependants, or that 
any particular person who may have approached him in the 
matter is a dependant. For by making a deposit, the employer 
does not concede the claim of any person to be a dependant. He 
can by modification of the concluding paragraph of Form A 
reserve his right to contest the claim of any person to be a 
dependant ; and if he does not participate in the proceedings 
for distribution of the compensation the Commissioner has to 
satisfy himself that the claimants are dependants. If no one 
establishes his claim to be a dependant the compensation will be 
returned to the employer. If, however, the employer is satisfied 
that there is at least one person who is a dependant, he has 
nothing to gain by contesting the claims of others, for the whole 
of the money must be given to that dependant or to others. 

279. Fob the employer the important point is that the 
compensation should be paid to the Commissioner and not to the 
claimants, however good their claim. The only payments that 
can be made directly to dependants are the advances ^ecified 
in the proviso to section 8 (1), and funeral espenses. Advances 
may be made to “ any dependant ” but must not exceed “ an 
aggr^te of one hxmdhed rupees.” It is not cleat if a hundred 
rupees can be advanced to each of several dependants. The Act 
prior to 1934 permitted this, but the safer interpretation from the 
employer’s point of view as the Act now stands is to read it as 
meaning that advances can be given to only one dqiendant. The 

*In re, Maung Kyan, IX Kanu 46. 
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employer can recover Uie advances later from tlie sum allotted 
to the dependant receiving the advance. If the dependant is 
question is not allotted any compensation by the Commistioner, 
the advance cannot be recovered under this Act. The employer 
should therefore avoid advancing money to a d^endant who has 
not a strong claim. Advances can safely be given to a widow or 
minor child, as no Commissioner could reasonably pass over their 
claims. 

280. The employer is also at liberty to defray the funeral 
expenses and, if he does so, to recoup bimaftlf aftmc malring the 
deposit up to a maximum of Rs. 26 in the case of any wotfainan. 
But the deposit of compensation must be the full sum. Amounts 
disbursed by way of advances or funeral espenses cannot be 
deducted before making the deposit. Funeral ei^enses are in 
intended to be refunded as soon as the Commissioner has received 
the deposit and is satisfied that the sum was actually disbursed ; 
i.e.j they should be refunded before the distribution proceedings 
start : see section 8 (4), Advances to dependants, on the other 
hand, caimot be refunded imtil the Commissioner has decided how 
the compensation is to be distributed. 

281. The importance of paying compensation in fatal 
accidents through the Commissioner arises from the fact that, 
with the exception of the advances discussed above, no payment 
to a dependant is “ deemed to be a payment of compensation ” at 
all, [Section 8 (1)]. The employer can consequently be 
compelled to pay the full amount to the Commissioner, whatever 
payments he has made directly, and he caimot deduct these 
payments or get them refunded* except to the extent of the 
advances allowed by the proviso to section 8 (1) and the funeral 
expenses allowed by section 8 (4). But payments made to the 
workman before he died can be deductedf under the proviso to 
section 4 (1) as these are made “ during the period of disablement.” 
This prohibition of direct payments is a coroUaiy of the fact that 
it is not for the employer to decide how the compensation should 
be distributed among the dependants. For the same reason no 
agreement with a dependant has any value ; and the references 
to dependants in the original section 28 (1) of the Act were repealed 
by Act VII of 1924. The employer depositing compensation is 
entitled to a receipt in Form B and subsequently, if he so desires, 
to a statement in Form C. See section 8 (4) and Rule 6. 

♦The observations to the contrary in. In re Gnddai Mutayalu VII Ban. 600 
relate to the Act as it stood prior to 1929 ; section 8(1) did not then forbid 
compensation being paid otherwise than through the Commissioner. 

tBxcept in Burma : see paragraph 145* 
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282. The Oommiasioner receiving an inadequate sum as a 
deposit for a fatal accident is empowered by section 22A to call 
for an additional deposit. This action can be taken at any time. 
If there has been a clear error in calculation, the Commissions 
will presumably enforce the additional pa 3 Tnent as soon as he is 
satisfied on this point. But if there is any dif&cully in detsmining 
the amoimt due, e.g., if there is doubt as to the workman’s wages, 
it will ordinarily be the better course to defer such action until 
the dependants have appeared, and to make the award afts they 
have been heard. 

Reports of Fatal Accidents 

283. The employer in certain cases, wheths he pays 
compensation or not, is obliged by section lOB to send in a 
report of fatal accidents occurring on his premises. This section 
applies in the first instance to cases where notices of fatal accidents 
are required under other Acts. It thus applies to factories falling 
under the Factories Act ; for section 30 of that Act requires 
managers of such factories to send notices of fatal accidents. It 
also applies to mines ; see section 20 of the Indian Mines Act, 
1923, which lays a sindlar obligation on the owner, agent or manager 
of a mine. 

284. It appears to apply also on railways, for section 83 
of the Indian Railways Act, 1890, requires railway administrations 
to send notices of all fatal accidents. It is true that in this case, 
the duty is not imposed on the railway adaninistrations in their 
capacity as employers. They have the same obligations in respect 
of passengers, for example. But they are employers, and it 
should be noted that section lOA is not limited to accidents 
occurring to workmen. It would seem therefore that railway 
administrations and the station-masters or other railway servants 
qiecified in section 83 of the Railways Act should send the report 
required by this section in the case of aU fatal accidents occurring 
on a railway. The Factories Act and the Mines Act also require 
notice of fatal accidents to be reported whether workmen ate 
killed or not. The intention here evidently is that the 
Commissioner should get reports of aU such occurrences, and 
^ould take no action where he is satisfied that the persons killed 
are not workmen. 

286. On the other hand, it is submitted that section 10B{1) 
does not relate to cases where a person who happens to be an 
employer is unda: a general obligation to report cases of death, 
e,g., where householders or others are required by municipal or 
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public health acts to send reports. The law must be one specifi- 
cally requiring notice of accidents as such. On this view, a private 
employer, whose servant was accidentally killed and who had to 
report all deaths, from whatever cause arism^, on his premises 
would not on this account be obliged to report the death to the 
Commissioner, even though the servant happened to be a workman, 
unless of course he was covered by sub-section (2) of section lOB. 

286. The local Government is empowered by that sub-section 
to extend the requirement to premises not covered by sub- 
section (l),f and it can, in virtue of the proviso to sub-section (1) 
permit any employers or persons acting on their behalf to send 
the notices to the authority to whom the other law requires it 
to be sent.* Thus, where the local Government has granted 
permission by rule, a factory manager can send the notice to the 
factory inspector, a mine manager to the mines inspector, a 
railway administeation to the local Government and the 
Government Injector, and a stationmaster to the Magistrate and 
police-officer. The notice must in all oases be sent within seven 
days, the days bemg reckoned here from the day of the deceased’s 
death. The obhgation is limited to cases where the accident 
occurs on the premises ; accidents ocourrit^ elsewhere need not 
be reported, even if they arise out of and in the course of 
employment. But accidents occurring on the premises must be 
reported even if the death occurs elsewhere. Failure to send a 
report is pimishable with fine under section 18A(1). 

287. The report must ^ve “the circumstances attending 
the death ; ”• where a form has been prescribed* for the report, 
this must be followed. The person sending the report is not 
obliged to make any observations on the liabihty to pay 
compensation [cf. section lOA (1)], and if there is any room for 
doubt, he would be well advised not to do so tmtil he has consulted 
his insurance company or legal adviser. But if there are facts 
which clearly render him free from aU liability, e.g., the fact that 
the deceased was not an employee at all, but a stranger, the 
mention of such facts may assist the Commissioner m deciding 
not to issue a notice under section lOA and so save the employer 
further trouble. 

Statements regarffing Fatal Accidents 

288. Section 10 A gives the Commissioner a limited power 
to take the initiative in fatal accidents. The receipt of a report 

*Ko forxu !ias been prescribed as yet by any provincial Government^ 
fSaob an extension has been made in tbe Pi^ab ; see page 271. 

♦See Central Provinces rule on page 266 which, however, does not appear to 
leave to the employer the option allowed by the section, 

J21 




Paras. SSfi-dl] indIan wobemen’^ compensamon 


under Section 10 B, information from a factory or mine inspector 
or fcom some other source may indicate to him that a workman 
has been killed by accident arising out of and in the course of 
employment. In such cases, whether the accident was one 
occurring on the employer’s premises or not, the Commissioner 
can serve a notice on the employer requiring him to submit a 
statement in the form prescribed by the local Grovemment. 

289. This form* requires, in addition to the circumstances 
attending the death, a statement regarding the liability of the 
employer. He must say whether, in his opinion, he is liable to 
deposit compensation or not. The liability to deposit compensa- 
tion arises in all cases m which, if there were dependants, 
the employer would be liable to pay, i.e., the fact that there are 
no dependants does not relieve the employer of liabilify to make 
a deposit. It is, therefore, entirely unnecessary for him to make 
any inquiry at this stage into the question of whether there are 
dependants or not ; the relevance of this issue arises at later 
stage and if there are no dependants, the employer will get Ms 
money back. He does not, by admitting liability to make a 
deposit, concede the claim of any person to be a dependant. 

290. The statement must be filed within 30 days of getting 
the notice. This gives the employer adequate time to investigate 
the circumstances, to consult his insurance company if he insured, 
or to take legal advice, and to decide on the tenor of his reply. 
If he is satidled that the claim is a sound one, he ^ould admit 
liability and make a deposit and tMs can best be sent with the 
statement which will still be required. But if he has any adequate 
Unes of defence, he is required by Section 10 (3) to indicate them. 
If, at a later stage, there is a contested case, the employer is not 
legally precluded from putting forward a fresh line of defence 
there ; but the fact that he had not disclosed it at this stage would 
tend to weaken its force in many cases. The grounds should be 
stated briefly but clearly, e.^., that the deceased was nota workman, 
that the deceased was not in the signatory’s employ, that the 
accident did not arise out of the emplo 3 onent, etc. It should be 
noted that the fact that the accident falls under the exceptions 
in proviso (6) to Section 3 (1) is not a valid defence. 

291. The Commissioner can then communicate with the 
dependants. He may inform them that it is open to them to 
prefer a claim, and may give them such further information as 
he thiaks fit. This information may relate, for example, to 

♦Under the v$»rioi?is provincial rules (see pages 232 to 27$) the employer 
will receive a copy of the Form when he gets the Commissioner’s notice. 
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anytliing mentioned in the employer’s statement or to any points 
of law. The Commissioner is thus placed in a somewhat delicate 
position, for he would hardly be justified in issuing a notice imless 
he had come to the conclusion that there was a frima facie case. 
But he may have to adjudicate later on issues arising between the 
employer and the dependants, and must not lay himself open 
to the si^icion of prejudice. It is suggested that he should 
confine himself to statements of fact which are either admitted 
by the employer or strongly established by other information in 
his possession and to unimpeachable statements of law. If the 
employer considers that any observations made by the 
Commissioner in communicating with the dependants diow a 
defimte bias against himself, e.g., if statements are made without 
sufficient grounds indicating that the employer’s version is 
inaccurate, the employer can approach the local Government for 
an order of transfer to another Conomissioner under section 21 (6) 
of the Act. It seems desirable that where a Commissioner makes 
any observation of fact that is not supported by the employer’s 
statement, he should indicate the source of his information. There 
may be a valid objection to his saying that the employer’s 
assertion that the accident happened in a certain manner is 
untrue ; but the Commissioner can legitimately say, for example, 
that the employer’s report to the factory injector stated that it 
arose in another way, or that the factory inspector investigated 
the accident and reported that it was caused in such and such a 
manner. 

292. Iotormation can apparently also be given by the 
Commissioner at a later stage than the issue of the original 
information under Section 10 A(4). But no steps can be taken 
under that sub-section on the mere recdpt of a report under 
Section 10 B ; the employer must be given an opportunity to send 
a statement, and must have disclaim^ liability. If the employer 
fails to send a statement on being required to do so, he can be 
prosecuted and convicted under section 18 A(l) ; but tiie 
Conunissioner cannot act under section 10 A(4). 

Application by Dependants 

293. If the employer does not admit his liability to deposit 
compensation, tike Conunissioner caimot enforce a deposit, even 
though he considers the reasons given for disclainung liability 
to be entirely unsound. Further proceedings can ohfy’ be 
instituted by a person or persons claiming as dependants. The 
claim (see Buie 8 and Form G) takes the form of an application 
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for tlie issue of an order to deposit compensation, and application 
can be made jointly if desired by more t^n one dependant. [This 
is clear from proviso (a) to Rule 8 (2).] It should be observed 
that a dependant, unlike an injured workman, is under no 
obligation to approach the employer in the first instance, for 
section 22(1) does not apply to dependants ; consequently 
Form G-, unlike Form F, contains no reference to efforts to secure 
a settlement by agreement. This is in consonance with the fact 
that no agreement between an employer and dependants has any 
force (see paragraph 281). 

294. On receiving the application, or at any later stage 
before he frames the issues, the Commissioner may call under 
section 8 (4) on other dependants who are not parties to the 
application to join in it by appearing before him on the appointed 
date. This step is not obligatory, and the Commissioner, in 
deciding whether or not it should be taken, will ordinarily be 
guided by the relationships of the dependants applying and such 
information as he may be able to obtain regarding other dependent 
relations. Thus where the widow and children apply and the 
Commissioner has ascertained that there were no other members 
of the deceased’s family living with him, he may consider it 
unnecessary to issue a notice under proviso (a) to Rule 8 (2). It 
is worth observing that section 8 (4), which deals with the case 
where compensation has been deposited, gives the Commissioner 
the choice between calling on every dependant or none. On the 
other hand, proviso (a) to Rule 8 (2), wMch deals vnth oases where 
there has been no deposit, gives hiun liberty to call on some 
dependants and not on others. He can, for example, refrain 
from calling on children whose parents have been called, or have 
appeared. 

296. In respect of limitation, the period of sir months runs 
in fatal cases from the date of the workman’s death and not from 
the date of the accident. [Section 10 (1).] In the case of masters 
and seamen being killed, the period of Ihnitation commences to 
run from the date of the receipt of the news of death by the 
claimant, and iE the ship has been lost with aU hands, a period 
of eighteen months is allowed from the date when the ship was, or 
is deemed to have been, lost.* [Section 15 (2).] In other 

♦Of, section 174 (2) of the British Merchant Shipping Aot^ 1894, by which a 
ship winch has not been heard of for 12 months, in certain proceedings shall. . , . 
be deemed to have been lost with all hands on board, either immediately after 
the time she was last heard of, or at snch later time as the court hearing 
the cause may think probable,” 
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re^ecfa the pioceduie after the employer has been cited is,tii)less 
the employer admits liabiKiy, similar to that for disputed cases 
of disablement, which has been discussed in Chapter VIII. 

Distribution Proceedings 

296. When compensation has been deposited by an employer, 
either on his own initiative, or in pursuance of section 10(2), 
or in admission of an application by a dependant, or after a 
decision by the Commissioner, the deposit of the money is, 
followed by distribution proceedings. This includes the 
determination of two questions, mz., who are dependants and 
what share, if any, of the compensation each dependant should 
get. In the ease where the dependants apply for an order to 
deposit and the employer contests their claim on other grounds 
than the plea that they are not dependants, the Commissioner 
ordinarily deals with the question of ^tribution at the same time 
as the other issues are decided. But the distribution proceedings 
are essentially subsequent to a decision on the other :sues, and 
the Act, strictly interpreted, gives the Commissioner no authority 
to enter on distribution proceedings until he has actually received 
the deposit. [Sections 8 (4), 8 (6).] 

297. Rule 39 relates to the procedure applicable to 
distribution proceedings after a deposit has been made. It is 
generally similar to that followed in other types of case, but as 
Rules 23 and 24 are not made applicable there is no “ opposite 
party” and no written statement need be filed. If, however, 
the employer mahiug the deposit has applied to be a parly to the 
distribution proceedings, it is suggested that he will be in the 
position of an opposite party and tiiould present a written 
statement giving the grounds on which he contests the claimants’ 
title to be dependants. Rule 39 implies that there are dependants, 
and if the employer maintains that there are none, there is more 
than “ apportionment of compensation ” involved. 

298. If the Commissioner finds that there is any relative 
specified in clause (i) of section 2 (1) (d), or that there is any 
relative specified in clause (w) who satisfies the conditions of that 
clause, he must distribute the whole of the compensation after 
allowing for funeral expenses and advances. He has, however, 
complete discretion under section 8 (5) in the matter of the actual 
apportionment of the sum. He can give it all to one dependant, 
or he can divide it among two or more as he thinks fit. But 
equity and the general principles underlying the Act clearly 
demand that it should go, as far as possible, to those of the 
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dependants who were actually dependent on the deceased, and the 
allocation should bear some relation to the extent of their 
dependence. Thus although the relatives in clause (i) of section 
2 (1) (d) do not need to prove dependency in order to establish 
their status as dependants, the Commissioner may find it necessary 
to inquire into the extent of their dependency in order to reach 
a fair decision regarding the apportionment of the compensation. 
A dependant who has not joined in the application may nevertheless 
be awarded compensation, if the Commissioner thinhs fit; 
[Rule 8 (3)]. 

299. COMPEiTSATiON, after it has been deposited, is ordinarily 
disbursed at once to the dependants to whom it has been allotted. 
But section 8 (7) gives the Commissioner authority, in all cases 
where he awardb compensation to a woman or to any person who 
is under 18 years of age or is under any other legal disability, to 
invest the sum or deal with it otherwise for the benefit of the 
person to whom it is allotted. Thus he could use it to defray the 
living expenses of the dependant, paying it out in instalments, or 
to educate the dependant, or to purchase laud for him. If the 
money is invested, the Commissioner is limited to the investments 
named in Rule 10. When money has been distributed the 
employer is entitled, under section 8 (4), to a statement showing 
how it has been spent. 

Subsequent Applications by Dependants 

300. Evbh after the decision of a contested case, dependants 
can in some cases make claims. A dependant who was served 
with a notice to appear under Rule 8 (2) and failed to do so, 
caimot claim thereafter that the employer is liable to pay 
compensation. But if the Commissioner has found the employer 
so liable, he can claim that he is a dependant and that his claim 
to share in the compensation should be considered. A fortiori a 
dependant who has not been served with a notice can make a 
claim later and can have the question of the employer’s liability 
re-opened. If the Commissioner has refunded the deposit-money 
under the impression that there was no dependant, this will not 
prevent him from calling on the employer to redeposit the 
amount.* If the Conuuissioner has distriWed the money, and 
a specially deserving dependant appears subsequently, he can 
vary the distribution imder section 8 (8), after giving an 
opportunity to other dependants afiected to show cause. 

*In re Quddai Mat»yala, VII Ban. 600. 
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301* Section 8 (8) cannot be used to recall any money 
actually paid to a dependant. But in a number of cases sums 
are invested under section 8 (7), and a Commissioner tas the right 
in such cases to withdraw a sum standing to the credit of one 
dependant and assign it to another. Simflarly sums paid to a 
guardian on behalf of a dependant can apparently be recovered ; 
section 8 (8) speaks only of sums paid to a dependant, and unlike 
section 8 (9) does not include sums paid on behalf of a dependant. 
It is suggest, however that as section 8 (9) provides for recovery 
under the Act only where the money has been secured by improper 
means, the Commissioner should not order repayment by a 
guardian, except where improper means have been used. 

302. Section 8 (9) appears at first sight to confer a general 
power to recover money whose distribution has been secured by 
fraud, impersonation or other improper means. But as it relates 
only to cases when the Commissioner acts under section 8 (8), 
it is submitted that it does not override any part of that sub-section. 
On this view, it is in no case possible to recover money actually 
paid to a dependant, and sub-section (9) can only be used where 
the money has been paid to a person other than a dependant. 
It can thus be used to recover compensation from||a person 
receiving money on behalf of a dependant or from a person who 
was awarded it as a dependant and is subsequently found not to 
have been a dependant. Except as provided by sub-sections 
(8) and (9) of section 8, a Commissioner cannot revise his orders 
in a fatal case. The power of altering a mistake in the calculation 
of compensation, conferred by Rule S (e) in cases of temporary 
disablement, does not extend to other cases. 

Death following Disablement 

303. When a workman who has obtained compensation for 
disablement dies as a result of injuries received in the accident, 
a fresh cause of action arises. Whether the workman has been 
in receipt of half-monthly payments for temporary disablement 
or has received a lump sum for permanent disablement, the 
method of procedure is for the dependants to file a fresh 
application under section 22 (2). Section 6 (2) cannot be invoked 
in a fatal case. Under section 10 (1) a fresh period of limitation 
starts from the date of the death, so that, although a long period 
may have elapsed between the accident and the death, the 
dependants are in no way prejudiced. 
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304. Ip the workman has seemed substantial compensation 
for disablement prior to his death, it will not always be possible 
for the dependants to obtain a further sum.* In some cases the 
compensation paid for permanent disablement will exceed the 
sum that could have been claimed on account of the death of 
the workman. For example, a man on Bs. 25 a month who is 
permanently and totally disabled gets Es. 1,134 ; but if he is 
killed, his dependants get only Es. 810. In the case of minors 
even larger difEerences are possible. But if the money has been 
paid for permanent disablement, and if the workman dies, the 
employer will not be able to recover anything. The Bill, as 
origmaUy introduced, enabled him to do so, but the provision 
for this was deleted in the Legislative Assembly. 'Where the 
results of an accident are doubtful, e.g., in the case of a man in 
a very critical condition, it is suggested that the Commissioner 
is justified in postponing his decision for a short period, in order 
to enable himself to come to an accurate finding as to the result. 


*Thia la baaed on the viev of the law taken in paiagrapha 146-6 and doea 
not apply to Burma, where further oompenaation can alwaya be claimed. 
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TRANSFER, RECOVERY, REFERENCES AND APPEALS 


Transfer 

305. NoRMAiiLY a case must be disposed of by tbe 
Commissioner appointed for tbe area mtliin wbiob the accident 
took place. [Section 21.] If there is more than one Commissioner 
having jurisdiction in the area, the distribution of work between 
them is regulated by orders passed by the Local Government 
under section 20 (2). In the case of masters and seamen, 
application should be made to the Commissioner for the area 
within which the owner or agent of the ship carries on his business 
Cases may arise, however, where it would suit the convemenee 
of the parties to have the proceedings transferj^ed to another 
Commissioner. Provision is accordingly made for the transfer 
of cases in section 21, and in Rules 40 and 41. Transfer by a 
Commissioner may be of two kinds — ^transfer for report and 
transfer for final disposal. 

306. The Commissioner can transfer for report in any case 
whether the parties desire such a transfer or not. In a transfer 
for report, all that is done is to obtain from the second 
Commissioner a report on facts which he may be in a better 
position to ascertain than the first Commissioner. For example, if 
a workman is said to be lying critically ill within the juriscLction 
of the second Commissioner, the latter may be in a better position 
to determine the condition of the workman than the Commissioner 
deciding the case. The first Commissioner must send the second 
a questionnaire, confined to questions of fact and raising no 
questions of law. The second Commissioner will then inquire 
into th$ questions referred to him, and send back the case with his 
findings on the different points. The findings of fact must he 
accepted by the Commissioner who transferred the case. 

307. Teansfbe for final disposal can ordinarily be made 
only if both parties agree. If either party objects to the transfer 
the consent of the Local Government is required before the case 
can be transferred to another Commissioner in the same province ; 
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a transfer outside tlie province requires tlie sanction of the 
Government of India. The only exception to this rule is the case 
of the actual payment to a workman of money due to him or the 
distribution among the dependants of a lump sum, i,e., after a 
fatal accident. Once the compensation has been adjudged to 
be due, the employer will not usually have much further mterest 
in the proceedings, [See paragraph 278.] If the employer desires 
to contest the claims of the dependants to be such, the 
Commissioner has to take that claim into consideration before 
ordering the transfer of distribution proceedings. In such cases, 
it win probably be held that the proceedings cannot be regarded 

simply as a “ matter relating to the distribution among 

dependants of a lump sum,” [Section 21 (2)], for it has first to be 
'shown that there are dependants. 

308. Ip this view is correct, the Commissioner cannot transfer 
such oases without the employer’s consent until it is proved that 
there is at least one dependant. In the ordinary distribution 
case, however, only the dependants will be interested, and a 
transfer may frequently be desirable in their interests. For 
example, if a worker from the United Provinces has gone to a 
Bengal Mill to work and is killed there, it may be much more 
convenient for the distribution to be determined in his home 
district in the United Provinces where the dependants may be 
living. Money sent for distribution or for payment to a workman 
has to be transmitted as provided by Rule 41. 

309. Section 21 (6) confers on the Local Government a 
general power of transfer from one Commissioner to another. 
Except that such a transfer must be within the province, there 
are no limitations on this power, and it extends to any kind of 
proceeding before a Commissioner and can be exercised at any 
stage. Where a party has good grounds for asserting that he is 
not likely to get a fair hearing before a particular Commissioner 
he can apply to the local Government to direct a transfer. An 
order of transfer is not necessary where there is a change in the 
officer holding a post of Commissioner ; the new officer succeeds 
to the ri^ts and duties of the old one in respect of any pending 
case. 

310. Section 36 makes provision for the transfer of 
compensation money to persons to whom it is due who may be 
abroad or in an Indian State or may be about to go out of British 
India. It also provides for the administration for the benefit of 
persons residing or about to reside^^in^British India of money 
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awarded under other workmen’s compensation laws. In the 
former case the transfer is limited to sums actually ‘‘ paid to a 
Commissioner .... for the benefit of any person”: money deposited 
by an employer in a fatal case cannot be sent abroad until the 
distribution proceedings have been concluded. The procedure 
in transfers to and from British India is regulated by the 
Workmen’s Compensation (Transfer of Money) Rules, 1936, 
which are reproduced on pages 207 to 209. 

Recovery of Compensation 

311. Section 31 confers upon the Commissioner powers for 
the recovery of compensation. Recover ” in the section is used 
in a different sense from “recovery” in section 10(1), That 
section refers to proceedings instituted by a workman to recover 
compensation which he believes to be due to him; section 31 
refers to recovery by a Commissioner of compensation actually 
admitted or adjudged to be due. Application can be made by 
a workman to the Commissioner under section 31, but the workman 
will have to show that the compensation is due either under an 
agreement with the employer or under an order already passed 
by the Commissioner. The terms of the section make it clear 
that agreements between employers and workmen for the payment 
of compensation are to be enforced by the Commissioner; it 
follows foom section 19(2) that they cannot be enforced by Civil 
Courts. 

312. Recovery is to be effected in the manner prescribed 
for the recovery of arrears of land revenue. Section 6 of the 
Revenue Recovery Act (I of 1890), which is referred to in section 
31, reads as follows : — 

Where any sum is recoverable as an arreax of land revenue 
by any public officer other than a Collector or by any local 
authority, the Collector of the district in which the office 
of that officer or authority is situate shall, on the request of 
the officer or authority, proceed to recover the sum as if it 
were an arrear of land revenue which has accrued in his 
own district, and may send a certificate of the amount to be 
recovered to the Collector of another district under the 
foregoing provisions of this Act as if the sum were payable 
to himself. 

“ Collector ” here means the chief officer in charge of the 
land revenue administration of a district. 



Paras. 313-5] iimiAi; wobehek’s compensation 


313. Eepbbenob may conveniently be made bere to 
section 9, "wlxicb confers a certain amount of protection on 
compensation wbioh bas been adjudged due to workmen. It 
prevents tbe assignment and attachment of compensation, and 
thus operates to prevent tbe workman from selling bis right to 
half-monthly payments to a money-lender, and in discouraging 
money-lenders from lending money on tbe security of compensation. 
It also prevents tbe attachment of money wMcb is in deposit 
with tbe Conamissioner. Tbe section does not apply to money 
that has actually been given to tbe workman ; it is impossible to 
distinguish then between money given in compensation and 
money which tbe workman may have acquired in other ways. 

References to High Court 

314:. Section 27 gives tbe Commissioner power to refer a 
question of law to a High Court, As the words “ decide tbe 
question ” show, the power is to be used only when a definite 
question has arisen in a case before him. Tbe power has been 
sparingly used and occasions when it can usefully be worked are 
infrequent. It is suggested that it should be limited to cases 
where there is a substantial legal issue involved on which no 
guidance is already available (and such issues are few), and that 
it should not be used when there is a possibility of an appeal on 
some other question. Such a legal issue may arise when no appeal 
is permissible, and references may have the result of clarifyiag 
points of law which would not otherwise come before a High 
Court. The Commissioner submitting a reference should set out 
the issue clearly, with any facts that are relevant to its 
determination and should in^cate how the doubt as to the law 
arises. It is suggested that references should not be made 
without consultation of the parties and the consent of at least 
one of them. 

316. It is important for the purposes both of this section 
and of section 30 to draw a distinction between questions of fact 
and questions of law. Rule 25 requires the Commissioner to 
distinguish in all oases between issues of facts and issues of law, 
and Rule 26 refers to this distinction. Generally speakmg, issues 
of fact are issues which can be determined without the need of 
interpreting any provision of the Act or any other legal provision ; 
issues of law are issues which cannot be so determined. Looking 
at the distinction from another point of view, questions of fact 
are questions which are decided solely upon the evidence, questions 
of law are questions which are essentially independent of the 
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credibility of any part of the evidence; they involve the 
conclusions to be drawn from the facts which may be established 
by the evidence. 

816. This may be illustrated by a few examples. Where a 
workman claims that compensation is due because the accident 
in which he was injured arose out of his employment, any questions 
regarding the circumstances in which he came to be injured and 
the nature of the injuries he received are questions of fact. 
Whether, in the circumstances, there was an accident and whether 
on the view taken of the facts, that accident arose out of the 
employment, are questions of law. Again, if there is a dispute 
as to whether a claimant is a workman, all questions regarding the 
actual work he does are questions of fact ; when the nature of his 
work is determined, the question of whether that constitutes him 
a workman as defined by the Act is a question of law. When a 
person claims to be a dependant, the nature of his relationships 
and his financial transactions with the deceased workman are 
questions of fact ; whether the facts bring him within the list of 
relations given in clause 2 (1) {d) is a question of law and so also 
is the question of whether the financial relations constitute partial 
or total dependence. When a Commissioner is asked to exercise 
a discretion conferred by the Act, the circumstances put forward 
as the grounds for exercising that discretion are ordinarily facts ; 
but it is an issue of law whether he should, in the circumstances 
as he finds them, agree to exercise his discretion. Por this involves 
a particular view of the intention of the Act, and is independent 
of the credibility of the evidence. 

Appeals 

317. In certain cases an appeal can be made against the 
order of the Commissioner. The provisions governing appeals 
are contained in section 30. The appeal lies to the High Court, 
which here means the highest Civd Court of appeal in the part 

of British India in which the Act operates.” [Section 3 (24) 

of the General Clauses Act (X of 1897).] The period of limitation 
for an appeal is fixed by section 30 (2) at sixty days. Under 
section 30 (3) this is subject to the provision contained in section 6 
of the Limitation Act (IX of 1908 ) which reads : — 

Any appeal or application for a review of judgment or for 
leave to appeal or any other application to which this 
section may be made apphcable by any enactment or rule 
for the time being in force may be admitted after the period 
of limitation prescribed therefor, when the appellant or 
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applicant satisfies the Court that he had sufficient cause for 
not preferring the appeal or making the application within 
such period. 

Explanation : — The fact that the appellant or applicant was 
misled by any order, practice, or judgment of the High . 
Court in ascertaining or computing the prescribed period 
of limitation may be sufficient cause within the meaning 
of this section. 

318. The orders against which an appeal can lie are detailed 
in section 30 (1). Generally speaking, appeals are restricted to 
cases where lump sums are involved. Cases relating to temporary 
disablement, where half-monthly payments are involved, are not 
subject to appeal, until the question of commutation arises, or 
unless they are the subject of agreements which require to be 
registered. It may happen that an order is first passed by the 
Commissioner granting compensation in the form of recurring 
payments for temporary disablement, and that later, when the 
injuries prove to be permanent, he may allow a lump sum. An 
appeal does not lie against the first order, but it does lie, in some 
cases, against the second order, and in the appeal it is apparently 
possible to raise questions decided at the time of passing the first 
order, the High Court can examine the question of whether 
the accident arose out of the employment or not. But if they ' 
decide that the accident did not arise out of the employment, 
and that, in consequence, no compensation had ever been payable, 
this does not affect the validity of the first order, and payments 
made under that order do not require to be refunded. 

319. Where the appeal is against an order granting 
commutation under section 7, it is suggested that the question of 
whether the right to half-monthly payments exists is not open to 
examination; all that has to be decided is whether the order 
granting or refusing commutation was correct or not But the 
sums payable as commutation are seldom large enough to 
admit of an appeal. An order postponing a decision on an 
application for commutation, passed under rule 6 (2), can hardly 
be regarded as an order refusing to allow redemption; if this view 
is correct, no appeal lies against such an order. 

Conditions Governing Appeals 

320. The mere fact that an order of the Commissioner is 
one of the orders specified in clause {a) to (e) does not necessarily 
confer a right to appeal. There are two conditions that must 
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first be satisfied in all cf^es. One is tbat tbere must be a sabstantial 
question of law involved in tbe appeal. The distdnciion 
between questions of law and questions of fact has been discussed 
above. (Paragraphs 316-6.) But reference may be made here 
to a question of law which concerns appeals particularly. This 
is the question whether there was evidence on which the 
Commissioner could have arrived at any particular tiuiling of fact. 
If there is no evidence to support a findmg of fact, on which the 
Commissioner’s final decision is based, it will probably be held 
by the Bigh Courts that a substantial question of law arises, and 
that the Commissioner’s decision should be set aside, if it cannot 
be supported on other grounds. If there is some evidence to 
support a finding of fact, an appeal cannot be admitted on the 
ground that the weight of the evidence was against that finding 
or that the evidence was inadequate ; but if there is no evidence, 
an appeal can be admitted and will ordinarily be allowed.* Por 
an appeal to lie, thare must be a substantial question of law 
involved, i.e., not a trivial technicality. 

321. The Calcutta High Court has ruled that if a substantial 
point of law arises, the High Court is entitled to consider the case 
on points of fact as well as on points of law,| On the other hand 
the Bombay High Court has tended to regard the Commissioner’s 
findmg on points of fact as final and to limit the appeal to points 
of law.J This latter view corresponds with the kw in Great 
Britain where, provided that there is some evidence on which the 
original Court could arrive at a finding of fact, the appellate Court 
accepts that finding and does not weigh the evidence supporting 
it. It is possible that the framers of the Act intended to follow 
the Briti A precedent ; but it is suggested, with due respect, that 
the first proviso to section 30 is more naturally interpreted in 
the sense assigned to it by the Calcutta ffigh Court. It 
rules out an appeal where there is no substantial question of law 
involved. But if there is a substantial question of law involved, 
the bar is removed and the proviso does not appear to the writer 
to curtail the right of the appellate Court to satisfy itself 

♦This is tlie Bntish law ; the issue has not been expressly raised under the 
Indian Act, but the observations of Marten, C. J., in G* I. P. Ry« v* Kashinath, 
LII Bom. 46 support the view here taken. 

tGourishanlmr Bhakut v* Eadhakissen Cotton Mills, LX Cab 421. 

Under proviso to S . 30 of the Workmen’s Compensation Act, Vltl of 
1923^ we have to take the finding of the lowmr Court as correct, and to see whether 
there is any substantial question of law involved in the case.” Ahmedabad 
Cotton Mill and Co. v, Bai Budhian BLB XXIX at p. 360. In G. 1. By. v. 
Kashinath, LII Bom. 45, the Court addressed itself to the question of whether 
there was evidence on which the Commissioner could amve at a certam finding 
and not the question of whether the finding was the correct one on the evidence. 
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as to the correctness of all the findings on which the Commissioner’s 
decision is based. 

322. The second condition is that the amount in dispute 
in the appeal should be not less than Es 300. That is, no appeal 
will be admitted unless, if completely successful, it would involve 
the transfer of at least Rs. 300. An exception is made in the 
case of the refusal of the Commissioner to allow redemption of 
half-monthly payments, for in this case it is not usually possible 
for the appellant to state the amount involved. In other cases, 
there should be no difficulty. It is, of course, open to the High 
Court to vary the decision of the Commissioner in such a way 
that less than Rs. 300 is transferred, but the sum at issue in the 
appeal must exceed the limit named. 

Miscellaneous Provisions Relating to Appeals 

323. Under the second proviso to Section 30 (1) no appeal 
can be made if the parties have agreed befor^and to abide by 
the Commissioner’s decision. This offers a simple method of 
avoiding unnecessary litigation by making the Commissioner a 
final arbitrator on all the points at issue. The procedure to be 
followed where one party expresses a desire to abide by the 
Commissioner’s decision will be found in Rule 35. Again, no 
appeal is possible if the Commissioner’s order gives effect to an 
agreement come to by the parties. This appears to be intended 
primarily to cover consent orders, i.e., those cases where agreement 
is reached in the course of the proceedings before the Commissioner 
and it can possibly be held to apply only to such cases. Cases 
where the Commissioner gives effect to an agreement, reached 
before he is approached, by recovering in accordance with 
Section 81 compensation payable under it, are not appealable in 
any case ; for there is no reference to orders for recovery in the 
main part of Section 30 (1). Cases where the Commissioner 
registers an agreement are expressly included in clause (e) of 
Section 30 (1), and the concluding words of the second proviso 
cannot be regarded as withdrawing the right conferred by that 
clause, except where the registration was by consent. 

324. An employer appealing against the award of a lump 
sum must, before filing his appeal, deposit the amount awarded 
by the Commissioner with that officer, and secure from him a 
certificate to the effect that the sum has been deposited. The 
Commissioner under Section 30A can withhold payment of the 
sum to the workman, and he must withhold it if the High Court 
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so directs. It is suggested that, unless the appeal is obviously 
frivolous, the Commissioner would not ordinarily be justified in 
disbursing any substantial sum, as by so doing he would tend to 
nullify the High Courtis decision in advance. It is worth 
observing that the last proviso to Section 30 (1) and Section 30 A 
were substituted by the Legislative Assembly for proposals to 
allow the Commissioner to disburse a small sum to dependants in 
need. If a dependant to whom compensation was awarded has 
been left destitute and the Commissioner considers that the appeal 
has little prospect of success, he will probably be justified, in the 
absence of an order from the High Court, in disbursing small 
amounts to such a dependant. 

325. In those cases which are brought by seamen serving on 
British or other ships registered outside India under the special 
stipulations included in the Articles of Agreement for Lascars, 
no appeal ordinarily lies. This is because the proceedings are not 
technically proceedings under the Workmen’s Compensation Act 
at all. Stipulations represent an arrangement outside the Act by 
which the employer agrees to treat the seamen for purposes of 
compensation as if they come under the Act and to accept the 
arbitration of the Workmen’s Compensation Commissioner in 
the event of a dispute. The stipulations, however, do not operate 
to destroy the rights of the seaman imder the Act (see Section 17), 
so that a seaman included in item (vi) of Schedule II wiU, if he is 
injured in territorial waters, have the full rights conferred by the 
Act, including the right of appeal. 
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An Aci to provide for tlie payment by certain classes of employers 

to their workmen of compensation for injury by aecidoit. 

Whereas it is ej^edient to provide for the payment by 
certain classes of employers to their workmen of compmisation 
for injury by accident ; It is hereby enacted as follows : — 

'''Reference in commentary : paragraph 59. 

CHAPTER I 

Preucuinabt 

1. (1) This Act may be called the Workmen’s Compensation Sluot title. 

Act, 1923. extent and 

comnaenee- 

(2) It extends to the whole of British India, including meat. 
British Baluchistan and the Santhal Parganas. 

References in commentary : paragraphs 9, 35-6. 

(3) It shall come into force on the first day of July, 1924. 

Reference in commentary : paragraph 6. 

2. {1) In this Act, unless there is anything repugnant in 
the subject or context, — 

(а) “ adult ” and minor ” mean respectively a person Definitions, 
who is not and a person who is under the age of j5fteen 

years ; 

References in commentary : paragraphs 142-3, 208. 

(б) ** Commissioner ” means a Commissioner for Work- 
men’s Compensation appointed under section 20 ; 

(c) “ compensation ” means compensation as provided for 

by this Act ; 

References in commentary : paragraphs 88, 198. 

(d) dependant” means any of the following relatives 
of a deceased workman, namely — 

(i) a wife, a minor legitimate son, an unmarried legiti- 
mate daughter, or a widowed mother ; and 

♦The ** references in commentary ’* inserted after sections or sub-sections 
are not part of the Act, but indicate the paragraphs in the preceding part of this 
book where reference is made to these sections or sub-sections, or to phrases in 
them. Paragraphs containing discussion are shown in heavier type ; the other 
paragraphs contain less important references. 
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(m) if wholly or in part dependant on the earnings of 
the workman at the time of his death, a husband, 
a parent other than a widowed mother, a minor 
illegitimate son, an unmarried illegitimate daughter, 
a daughter legitimate or illegitimate if married and a 
minor or if widowed, a minor brother, an unmarried 
or widowed sister, a widowed daughter-in-law, a 
minor child of a deceased son, or, where no parent 
of the workman is alive, a paternal grandparent ; 

References in commentary : paragraphs 275-7, 289, 316, 10. 

(e) “ employer ” includes any body of persons whether 
incorporated or not and any managing agent of an 
employer and the legal representative of a deceased 
employer, and, when the services of a workman are 
temporarily lent or let on hire to another person by 
the person with whom the workman has entered 
into a contract of service or apprenticeship, means 
such other person while the workman is working for 
him; 

References in commentary : paragraphs 60-63, 57, 184. 

if) “ managing agent ” means any person appointed or 
acting as the representative of another person for 
the purpose of carrying on such other person’s trade 
or business, but does not include an individual 
manager subordinate to an employer; 

References in commentary ; paragraphs 62, 185. 

(g) “ partial disablement ” means, where the disablement 
is of a temporary nature, such disablement as 
reduces the earmng capacity of a workman in any 
employment in which he was engaged at the time 
of the accident resulting in the disablement, and, 
where the disablement is of a permanent nature, 
such disablement as reduces his earning capacity 
in every employment which he was capable of 
undertaking at that time : provided that every injury 
specified in Schedule I shall be deemed to result in 
permanent partial disablement ; 

References in commentary : paragraphs 151, 158^ 97. 

(7j) “prescribed” means prescribed by rules made URder 
this Act ; 



THE ACT 


[Sec. Z 


(f) qualified medical practitjouer means any person 
registered under the Medical Act, 1858, or any Act 
amending the same, or under any Act of any 
Legislatxure in British India providing for the 
maintenance of a register of medical practitioners, 
or, in any area when no such last-mentioned Act is in 
force, any person declared by the Local Government, 
by notification in the local ofiicial Gazette, to be a 
qualified medical practitioner for the purposes of this 
Act ; 

References in commentary : paragraphs 190, 204. 

(h) seaman ” means any person forming part of the 
crew of any ship, but does not include the master of 
the ship. 

Reference in commentary ; paragraph 35. 

(1) total disablement ” means such disablement, whether 
of a temporary or permanent nature, as incapacitates 
a workman for all work which he was capable of 
performing at the time of the accident resulting in 
such disablement : provided that permanent total 
disablement , shall be deemed to result from the 
permanent total loss of the sight of both eyes or 
from any combination of injuries specified in 
Schedule I where the aggregate percentage of the 
loss of earnmg capacity, as specified in that 
Schedule against those injuries, amounts to one 
hundred per cent. ; 

References in commentary : paragraphs 147, 97. 

{m) “ wages ” includes any privilege or benefit which is 
capable of being estimated in money, other than a 
travelling allowance or the value of any travelling 
concession or a contribution paid by the employer 
of a workman towards any pension or provident 
fund or a sum paid to a workman to cover any 
special expenses entailed on him by the nature of 
his employment; 

References in commentary ; paragraphs 164-8, 57, 56. 

{n) “ workman means any person (other than a person 
whose employment is of a casual nature and who 
is employed otherwise than for the purposes of the 
employer’s trade or business) who is — 


21 *22 Vick, 
c. 90. 
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References in conunentary 

general ; paragrapHs 10, 168. 

“ casual nature ” ; paragraphs 52-3, 55, 12. 

“ employed otherwise than, ” etc, ; paragraphs 54-5, 12. 

(i) a railway servant as defined in section 3 of the Indian 

Railways Act, 1890, not permanently employed 
in any administrative, district or sub-divisional 
office of a railway and not employed in any such 
capacity as is specified in Schedule II, or 

References in conunentary ; paragraphs 11-15. 

(ii) employed on monthly wages not exceeding three 
hundred rupees, in any such capacity as is specified 
in Schedule II, 

References in commentary : paragraphs 56-7, 10. 

whether the contract of employment was made before 
or after the passing of this Act and whether such 
contract is expressed or implied, oral or in writing; 
but does not include any person working in the 
capacity of a member of His Majesty’s naval, 
military or air forces or of the Royal Indian Marine 
Service ; and any reference to a workman who has 
been injured shall, where the workman is dead, 
include a reference to his dependants or any of them. 

References in commentary: — 

“ contract of employment ” ; paragraph 60. 

member of His Majesty’s forces, ” etc.; 

paragraphs 58, 16. 

any reference to a workman who has been injured,” 
etc. ; paragraphs 145-6, 86. 

(2) The exercise and performance of the powers and duties 
of a local authority or of any department of the Government 
shall, for the purposes of this Act, unless a contrary intention 
appears, be deemed to be the trade or business of such authority 
or department. 

Reference in commentary : paragraph 69. 

(3) The Governor General in Council, after giving, by 
notification in the Gazette of India, not less than three months’ 
notice of his intention so to do, may, by a like notification, add 
to Schedule II any class of persons employed in any occupation 
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which he is satisfied is a hazardous occupation, and the proTcsioiis 
of this Act shall thereupon apply to such classes of persons : 

Provided that in making such addition the Governor General 
Council may direct that the provisions of this Act shall apply 
such classes of persons in reject of specified injuries only. 

References in commeniary ; paragraphs 50-51, 10. 

CaaAPTER 11 

WoRESfBir’S COMPBNSATIOir 

_ 3. (1) If personal injury is caused to a workman by accident Employer’s 
arising out of and in the course of Ms employment, his employer 
shall be liable to pay compensation in accordance with the^f®”*** 
provisions of this Chapter : 

References in commeniary : — 

« personal injury” ; paragraphs 95-8. 

“ accident ” ; paragraphs 99-104 
“ arising out of . . employment ” ; paragraphs 115-127, 

105-6. 

in the course of his employment ” : paragraphs 
107-114, 105-6. 
general ; paragraphs 60, 143. 

Provided that the employer diall not be so liable — 

(a) in reject of any injury wHch does not result in the 
total or partial disablement of the workman for a 
period exceeding seven days ; 

References in conunentary: paragraphs 159-160, 96, 128. 

(5) in respect of any injury, not resulting in death, 
caused by an accident which is directly attributable 
to — 

(i) the workman having been at the time thereof under • 
the influence of drink or drugs, or 
{ii) the wilful disobedience of the workman to an order 
expressly given, or to a rule expressly framed, for 
the pmpose of securing the safety of workmen, 
or 

(w) the wilful removal or disregard by the workman 
of any safety guard or other device wMch he knew 
to have been provided for the purpose of securing 
the safety of workmen ; 
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References in conuneniary : — 

proviso generally ; paragraplis 128-133, 290, 140. 
clause (f) ; paragraph 130. 
clause (ii) ; paragraphs 131-2, 127. 
clause {in) ; paragraph 133. 

(2) If a workman employed in any employment involving ’ 
the handling of wool, hair, bristles or animal carcasses or 
parts of such carcasses, or in the loading, unloading or transport 
of any merchandise, or in any work in coimection with animals 
infected with anthrax contracts the disease of anthrax, or if a 
workman, whilst in the service of an employer in whose service 
he has been employed for a continuous period of not less than six 
months in any employment specified in Schedule III, contracts 
any disease specified therein as an occupational disease peculiar 
to that employment, the contracting of the disease shall be 
deemed to be an injury by accident within the meaning of this 
section and, unless the employer proves the contrary, the accident 
shall be deemed to have arisen out of and in the course of the 
employment. 

Eayilafiatwn. — ^Por the purposes of this sub-section a period 
of service shall be deemed to be continuous which has not 
included a period of service under any other employer. 

References in commentary : paragraphs 134-6, 99, 100, 181. 

(3) The Governor General in Council, after giving, by 
notification in the Gazette of India, not less than three months’ 
notice of his intention so to do, may, by a like notification, add 
any description of employment to the employments specified 
in Schedule III, and shall specify in the case of the employment so 
added the diseases which shall be deemed for the purposes of 
this section to be occupational diseases peculiar to those employ- 
ments respectively, and the provisions of sub-section (2) shall 
thereupon apply as if such diseases had been declared by this 
Act to be occupational diseases peculiar to those employments. 

Reference in commentary : paragraph 134. 

(4) Save as provided by sub-sections (2) and (3), no com- 
pensation shall be payable to a workman in respect of any 
disease unless the disease is directly attributable to a specific 
injury by accident arising out of and in the course of his 
employment. 

References in commentary : paragraphs 137-140, 134, 
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(5) ITotlung herein contained shall be deemed to confer any 
right to compensation on a workman in respect of any injury 
if he has instituted in a Civil Court a suit for damages in respect 
of the injury against the employer or any other person ; and no 
suit for images shall be maintainable by a workman in any 
Court of law in respect of any injury — 

• (a) if he has instituted a claim to compensation in respect 

of the injury before a Commissioner ; or 

(6) if an agreement has been come to between the workman 
and his employer providing for the payment of 
compensation in respect of the injury in accordance 
with the provisions of this Act. 

References in commeniai^: paragraphs 84f-8. 

4. (1) Subject to the provisions of this Act, the amount of Amount of 
compensation shall be as follows, namely:— compensation. 

A. Where death results from the injury — 

(i) in the case of an adult in receipt of monthly wages 

falling within limits shown in the first column of 
Schedule IV — ^the amount shown against such 
limits in the second column thereof, and 

(ii) in the case of a minor — two hundred rupees ; 

References in commentary: paragraphs 144^ 96« 

B. Where permanent total disablement results from the 

injury— 

(i) in the case of an adult in receipt of monthly wages 
falling within limits shown in the first column of 
Schedule IV — ^the amount shown against such 
limits in the third column thereof, and 

(u) in the case of a minor — ^twelve hnndred rnpees ; 

References in commentary : paragraphs 147-9, 96. 

C. Where permanent partial disablement results from the 
injury — 

(i) in the case of an injury specified in Schedule I, such 
percentage of the compensation which would have 
been payable in the case of permanent total 
disablement as is specified therein as being the 
percentage of the loss of earning capacity caused 
by that injury, and 
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(ii) in the case of an injury not specified in Schedule I, 
such percentage of the compensation payable in 
the case of permanent total disablement as is 
proportionate to the loss of earning capacity 
permanently caused by the injury. 

Explanation . — ^Where more injuries than one are caused 
by the same accident, the amount of compensation 
payable under this head shall be aggregated but 
not so in any case as to exceed the amount which 
would have been payable if permanent total 
disablement had resulted from the injuries ; 

References in commentary : paragraphs 151-7, 96. 

D. Where temporary disablement, whether total or partial, 
results from the injury, a half-monthly payment 
payable on the sixteenth day after the expiry of a 
waiting period of seven days from the date of the 
disablement, and thereafter half-monthly during the 
disablement or during a period of five years, whichever 
period is shorter — 

in the case of an adult in receipt of monthly wages 
falling within limits shown in the first column of 
Schedule IV — of the sum shown against such limits 
in the fourth column thereof, and 
(ii) in the case of a minor — of one-half of his monthly 
wages, subject to a maximum of thirty rupees : 

References in commentary : paragraphs 158-163, 96 . 

Provided that — 

(а) there diall be deducted from any lump sum or half- 
monthly payments to which the workman is entitled 
the amount of any payment or allowance which the 
workman has received from the employer by way of 
compensation during the period of disablement prior 
to the receipt of such lump sum or of the first half- 
monthly payment, as the case may be : and 

References in commentary : paragraphs 145-6, 150, 162, 228. 

281 . 

(б) no half-monthly payment shall in any case exceed 
the amount, if any, by which half the amount of the 
monthly wages of the workman before the accident 
exceeds haH the amount of such wages which he is 
earnmg after the accident. 

Reference in commentary : paragraph 162. 
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^ (2) Or tixe ceasing of the disablement before the date on 
which any half-monthly payment falls due, there shall be payable 
in respect of that half-month a sum proportionate to the duration 
of the disablement in that half-month. 

Reference in commentary : paragraph 20S. 

5. (i) For the purposes of this Act the monthly wages of a M^od of 
workman shall be calculated as follows, namely : — 

(а) where the workman has, during a continuous period of 
not less than twelve months immediately preceding 
the accident, been in the service of the employer who 
is liable to pay compensation, the monthly wages of 
the workman shall be one-twelfth of the total wages 
which have fallen due for payment to him by the 
employer in the last twelve months of that period ; 

(б) where the whole of the continuous period of service 

immediately preceding the accident during which the 
workman was in the service of the employer who is 
liable to pay the compensation was less than one month, 
the monthly wages of the workman shall be deemed to 
be the average monthly amount which, during the 
twelve montl^ immediately preceding the accident, 
was being earned by a workman employed on the same 
work by the same employer, or, if there was no workman 
so employed, by a workman employed on similar work 
in the same locality ; 

(c) in other cases, the monthly wages shall be thirty times 
the total wages earned in respect of the last continuous 
period of service immediately preceding the accident 
from the employer who is liable to pay compensation, 
divided by the number of days comprising such period. 

References in commentary : paragraphs 169-178^ 168, 56. 

Exphmtim , — period of service shall, for the purposes of 
this sub-section be deemed to be continnous which has not been 
interrupted by a period of absence from work exceeding fourteen 
days. 

Reference in commentary : paragraph 135. 

6. (J) Any half-montHy payment payable under this Act, Review, 
either nnder an agreement between the parties or under the order 

of a CJommissionmr, may be reviewed by the Commismoner, on 
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the application either of the employer or of the workman 
accompanied hy the certificate of a qualified medical practitioner 
that there has been a change in the condition of the workman or, 
subject to rules made under this Act, on application made without 
such certificate. 

( 2 ) Any half-monthly payment may, on review under this 
section, subject to the provisions of this Act, be continued, 
increased, decreased or ended, or if the accident is found to have 
resulted in permanent disablement, be converted to the lump 
sum to which the workman is entitled less any amount which he 
has already received by way of half-monthly payments. 

References in commentary : paragraphs 267-272, 303, 237. 

a 7. Any right to receive half-monthly payments may, by 
agreement between the parties or, if the parties cannot agree and 
the payments have been continued for not less than sis months, 
on the apphcation of either party to the Commissioner be redeemed 
by the payment of a lump sum of such amount as may be agreed 
to by the parties or determined by the Commissioner, as the case 
may be. 

References in commentary : paragraphs 210-5, 319. 

8. ^ { 1 ) No payment of compensation in respect of a workman 
whose injury has resulted in death, and no payment of a Imnp 
sm as compensation to a woman or a person under a legal 
disability, shall be made otherwise than by deposit with the 
Commissioner, and no such payment made directly by an 
employer shall be deemed to be a payment of compensation : 

Provided that, in the case of a deceased workman, an employer 
may make to any dependant advances on account) of 
compensation not exceeding an aggregate of one hundred 
rupees, and so much of such aggregate as does not exceed 
the compensation payable to that dependant shall be 
deducted by the Commissioner from such compensation 
and repaid to the employer ; 

References in commentary : ;|^aragraphs 279-281, 208, 209, 150. 

(2) Any other sum amounting to not less than ten rupees 
which is payable as compensation may be deposited with the 
Commissioner on behalf of the person entitled thereto. 

References in commentary : paragraphs 207, 300. 
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{3) The receipt of the Commissioaer shall be a sufficient 
discharge in respect of any compensation deposited with him. 

(4) On the deposit of any money under sub-seotion (i) as 
compensation in respect of u deceased workman the Commissioner 
shall deduct therefrom the actual cost of the workman’s funeral 
expenses, to an amount not exceeding twenty-five rupees and 
pay the same to the person by whom such expenses were incurred, 
and shall, if he thinks necessary, cause notice to be published or 
to be served on each dependant in such manner as he thinks fit, 
calling upon the dependants to appear before him on such date as 
he may fix for determining the distribution of the compensation. 
If the Commissioner is satisfied after any inquiry which he may 
deem necessary, that no dependant exists, he shall repay the 
balance of the money to the employer by whom it was paid. The 
Commissioner shall, on application by the employer, furnish a 
statement showing in detafi all disbursements made. 

Reference in commentary : paragraphs 280-1, 293-4, 296, 299. 

(5) Compensation deposited in respect of a deceased workman 
shall, subject to any deduction made under sub-section (i), be 
apportioned among the dependants of the deceased workman 
or any of them in such proportion as the Commissioner thinks fit, 
or may, in the discretion of the Commissioner, be allotted to any 
one dependant. 

References in commentary : paragraphs 298, 286. 

(d) Where any compensation deposited with the Commissioner 
is payable to any person, the Commissioner shall, if the person to 
whom the compensation is payable is not a woman or a person 
under a legal disability, and may, in other cases, pay the money 
to the person entitled thereto. 

Reference in commentary : paragraph 206. 

(7) Where any lump sum deposited with the Commissioner 
is payable to a woman or a person under a legal disability, such 
sum may be invested, applied or otherwise dealt with for the 
benefit of the woman, or of such person during his disability, in 
such manner as the Commissioner may direct ; and where a half- 
monthly payment is payable to any person under a legal disability, 
tbe Commissioner may, of his own motion or on an application 
made to him in this behalf, order that the payment be made during 
the disability to any dependant of the workman or to any other 
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person wlioai tlie Commissioner thinks liest fitted to provide for 
the welfaxe of the •workman. 

References in commentary : paragraphs 208, 299, 209, 301. 

( 8 ) Where, on application made to him in this behalf or 
other'wise, the Commissioner is satisfied that, on account of 
neglect of children on the part of a parent or on account of the 
variation of the circumstances of any dependant or for any other 
sufficient cause, an order of the Commissioner as to the distribution 
of any stun paid as compensation or as to the maimer in which 
any sum payable to any such dependant is to be invested, applied 
or otherwise dealt ■with, ought to be varied, the Commissioner 
may make such orders for the variation of the former order as he 
thinks just in the circumstances of the case : 

Provided that no such order prejudicial to any person shall 
be made unless such person has been given an opportunity of 
showing cause why the order should not be made, or shall be made 
in any case in which it would involve the repayment by a dependant 
of any sum already paid to him. 

References in commentary : paragraphs 300-1, 302. 

(5) Where the Commissioner varies any order under sub- 
section ( 8 ) by reason of the fact that payment of compensation 
to any person has been obtained by fraud, impersonation or other 
improper means, any amount so paid to or on behalf of such person 
may be recovered in the maimer hereinafter provided in section 31. 

References in commentary : paragraphs 302, 301. 

lump sum or half- 

ftMigued! monthly payment payable under this Act shall in any way be 
attached or capable of being assigned or charged or be liable to attachment 
charged. qj. pj^gg pejgon other than the workman by operation of 

law, nor shall any claim be set ofi against the same. 

Reference in commentary: paragraph 313. 

Notice and 10. (I) No proceedings for the recovery of compensation 
olaua. maintainable before a Commissioner unless notice of the 

accident has been given, in the manner hereinafter provided, as 
soon as practicable after the happening thereof and before the 
workman has voluntarily left the employment in which he was 
injured, and unless the claim for compensation with respect to 
such accident has been instituted •within six months of the 
occurrence of the accident or, in case of death, wi^thin six months 
from the date of death : 
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provisions relaiii^ to notiee ; paiagmplw 174rS, 177, 
179-180,187,241. 

provisions relating to ihstitution of claim ; paragiaplis 
242-3, 272, 295, 303, 241, 143. 

Provided that, where the accident is the contracting of a 
disease in respect of which the provisions of siib-section (2) of 
section 3 are applicable, the accident shall be deemed to have 
occnrred on the first of the days during which the workman was 
continuously absent from work in consequence of the disablement 
caused by the disease : 

Reference in commentary : paragraph 191. 

Provided forthea: that the want of or any defect or irregnlarity 
in a notice shall not be a bar to the maintenance of proceedings — 

(а) if the claim is made in respect of the death of a workman 
resulting from an accident which occurred on the 
premises of the employer, or at any place where the 
workman at the time of the accident was working 
under the control of the employer or of any person 
employed by him, and the workman died on such 
premises or at such place, or on any premises bdongii^ 
to the employer, or died without haviig left the 
vicinity of the premises or place where the accident 
occurred, or 

(б) if the employer had knowledge of the accident from 
any other source at or about the time when it occurred. 

References in commentary : paragraphs 182-4, 185, 243. 

Provided, further, that the Commissioner may admit and 
decide any claim to compensation in any case notwithstanding 
that the notice has not been given, or the claim has not been 
instituted, in due time as provided in this sub-section, if he is 
satisfied that the failure so to give the notice or institute the claim, 
as the case may be, was due to sufficient cause. 

References in commentary : paragraphs 243, 244-252. 

(2) Every such notice shall give the name and address of the 
person injured and shall state in ordinary laiguage the cause of 
the iujury and the date on which the accident happened, and 
shall be served on the employer or upon any one of several 
employers, or upon any person directly responsible to the empbyer 
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for the management of any branch of the trade or business in 
which the injured workman was employed. 

References in commentary : paragraphs 175-6, 72, 184. 

(3) The Local Government may require that any prescribed 
class of employers shall maintain at their premises at which 
workmen are employed a notice-book, in the prescribed form, 
which shall be readily accessible at all reasonable times to any 
injured workman employed on the premises and to any person 
acting bom fide on his behalf. 

References in commentary : paragraphs 179, 189. 

(4) A notice under this section may be served by delivering 
it at, or sending it by registered post addressed to, the residence 
or any office or place of business of the person on whom it is to 
be served, or, where a notice-book is maintained, by entry in the 
notice-book. 

References in commentary : paragraphs 175, 177. 

lOA. {!) Where a Commissioner receives inf ormation from 
any source that a workman has died as a result of an accident 
arising out of and in the course of his employment, he may send 
by registered post a notice to the workman’s employer requiring 
him to submit, within thirty days of the service of the notice, 
a statement, in the prescribed form, giving the cicoumstanoes 
attending the death of the workman, and indicating whether, in 
the opinion of the employer, he is or is not liable to deposit 
compensation on account of the death. 

(2) If the employer is of opinion that he is liable to deposit 
compensation, he shall make the deposit within thirty days of the 
service of the notice. 

(3) If the employer is of opinion that he is not liable to deposit 
compensation, he shall in his statement indicate the grounds on 
which he disclaims liability. 

(4) Where the employer has so disclaimed liability, the 
Commissioner, after such enquiry as he may think fit, may inform 
any of the dependants of the deceased workman that it is open 
to the dependants to prefer a claim for compensation, and may 
give them such other farther information as he may think fit. 

References in commentary : paragraphs 288-292. 

lOB. (I) Where, by any law for the time being in force, 
notice is required to be given to any authority, by or on behalf 
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of an employer, of any accident occurring on his premises which 
results in death, the person required to give the notice shall, 
wit^ seven days of the death, send a report to the Commissioner 
giving the circumstances attending the death : 

Provided that where the Local Government has so prescribed 
the person required to give the notice may instead of sending 
such report to the Commissioner send it to the authority to whom 
he is required to give the notice. 

( 2 ) The Local Government may, by notification in the local 
ojOGicial Gazette, extend the provisions of sub-section (J) to any 
class of premises other than those coming within the scope of 
that sub-section, and may, by such notification, specify the persons 
who shall send the report to the Commissioner. 

References in commentary ; paragraphs 283-7, 292, 94. 

11. (I) Where a workman has given notice of an accident, Medical ^ 
he shall, if the employer, before the expiry of three days from ^^cammatioa 
the time at which service of the notice has been effected, offers 
to have him examined free of charge by a qualified medical 
practitioner, submit himself for such examination, and any 
workman who is in receipt of a half-monthly payment under this 
Act shall, if so required, submit himself for such examination 
from time to time : 

Provided that a workman shall not be required to submit 
himself for examination by a medical practitioner otherwise than 
in accordance with rules made under this Act, or at more frequent 
intervals than may be prescribed. 

References in commentary; paragraphs 189-192, 199. 

(2) If a workman, on being required to do so by the employer 
under sub-section (7) or by the Oommissioner at any time, refuses 
to submit himself for exammatxon by a qualified medical 
practitioner or in any way obstruct the same, his right to 
compensation shall be suspended during the continuance of such 
refusal or obstruction unless, in the case of refusal, he was 
prevented by any suflBlcient cause from so submitting himself. 

References in commentary: paragraphs 195-7^ 200. 

(3) If a workman, before the expiry of the period within 
which he is liable under sub-section (7) to be required to submit 
himself for medical examination, voluntarily leaves without having 
been so examined the vicinity of the place in which he was 
employed, his right to compensation shall be suspended until he 
returns and offers himself for such examination. 

References in commentary: paragraphs 194, 196, 200. 
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(4) Wbere a workman, wkose rigkt to compensation has been 
suspended under sub-section ( 2 ) or sub-section (3), dies without 
having submitted himself for medical examination as required 
by either of those sub-sections, the Commissioner may, if he thinks 
fit, direct the payment of compensation to the dependents of the 
deceased workman. 

References in commentary : paragraphs 198, 237. 

(5) Where tmder sub-section ( 2 ) or sub-section (3) a right 
to compensation is suspended, no compensation shaU be payable 
in respect of the period of suspension, and, if the period of 
suspension commences before the expiry of the waiting period 
referred to in clause D of sub-section ( 1 ) of section 4, the waiiang 
period shall be increased by the period during which the suspension 
continues. 

References in commentary : paragraph 197. 

( 6 ) Where an injured workman has refused to be attended 
by a qualified medical practitioner whose services have been 
ofEered to him by the employer free of charge or having accepted 
such offer has deliberately disregarded the instructions of such 
medical practitioner, then, if it is thereafter proved that the 
workman has not been regularly attended by a qualified medical 
practitioner and that such refusal, failure or disregard was 
unreasonable in the circumstances of the case and that the injury 
has been aggravated thereby, the injury and resulting disablement 
shall be deemed to be of the same nature and duration as they 
might reasonably have been expected to be if the workman had 
been regularly attended by a qualified medical practitiona:, and 
oompraisation, if any, shall be payable accordingly. 

References in commcoiiary: paragraphs 201-4, 140. 

12. (1) Where any person (hereinafter in this section referred 
to as the principal) in the course of or for the pmpoaes of his trade 
or business contracts with any other person (hereinafter in this 
section referred to as the contractor) for the execution by or under 
the contractor of the whole or any part of any work which is 
ordinarily part of the trade or busmess of the principal, the 
principal shall be liable to pay to any workman employed in the 
execution of the work any compensation which he would have 
been liable to^ pay if that workman had been immediately 
mployed by him ; and where compensation is claimed &om the 
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pzincipal, this Act shall apply as if references to the principal 
were substituted for references to the employer except that the 
amount of compensation shall be calculated with reference to the 
wages of the workman under the employer by whom he is 
immediately employed. 

References in commentary : paragraphs 64-9, 71, 72, 184. 

( 2 ) Where the principal is liable to pay compensation under 
this section, he shall be entitled to be ind emnifi ed by the contractor 
or any other person from whom the workman could have recovored 
compensation and where a contractor who is himself a principal 
is liable to pay compensation or to indemnify a principal under 
this section he shall be entitled to be indemnified by any person 
standing to him in the relation of a contractor from whom the 
workman could have recovered compensation and all questions 
as to the right to and the amount of any such indemnity ^all, 
in default of agreement, be settled by the Commissioner. 

References in commentary: paragraphs 73, 75-6, 259. 

(3) Nothing in this section shall be construed as preventing 
a workman from recovering compensation from the contractor 
instead of the principal. 

Reference in commentary : paragraph 71. 

(4) This section shall not apply in any case where the accident 
occurred elsewhere than on, in or about the premises on which 
the principal has undertaken or usually imdertakes, as the case 
may be, to execute the work or which are otherwise under his 
control or management. 

Reference in commentary : paragraph 70. 

13. Where a workman has recovered compensarion in req)ect Rmedies of 
of any injury caused under circumstances creating a legal liability 

of some person other than the person by whom the compensation 
was paid to pay damages in respect thereof, the person by whom 
the compensation was paid and any person who has been called 
on to pay an indenmity under section 12 shall be entitled to be 
indem^ed by the person so liable to pay damages as aforesaid. 

References in commentary : paragraphs 77-9. 

14. (1) Where any employer has entered into a contract with insolvency 
any insurers in respect of any liability under this Act to any employer, 
workman, then in the event of the employer becoming insolvent 

or Tpaking a composition or scheme of axrangem^t with his 
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creditors or, if the employer is a company, in the event of the 
company having commenced to he wound up, the rights of the 
employer against the insurers as respects that liability shall, 
notwithstanding anything in any law for the time being in force 
relating to insolvency or the winding up of companies, be 
transferred to and vest in the workman, and upon any such 
transfer the insurers shall have the same rights and remedies and 
be subject to the same liabilities as if they were the employer, so, 
however, that the insurers shall not be under any greater liability 
to the workman than they would have been xmder to the employer. 

( 2 ) If the liability of the insurers to the workman is less than 
the liability of the employer to the workman, the workman may 
prove for the balance in the insolvency proceedings or liquidation. 

( 3 ) Where in any case such as is referred to in sub-section 
(7) the contract of the employer with the insurers is void or 
voidable by reason of non-compliance on the part of the employer 
with any terms or conditions of the contract (other than a 
stipulation for the payment of premia), the provisions of that 
sub-section shall apply as if the contract were not void or voidable 
and the insurers shall be entitled to prove in the insolvency 
proceedings or liquidation for the amount paid to the workman : 

Provided that the provisions of this sub-section shall not 
apply in any case in which the workman fails to give notice to 
the insurers of the happening of the accident and of any resulting 
disablement as soon as practicable after he becomes aware of the 
institution of the insolvency or liquidation proceedings. 

ni of 1909 There shall be deemed to be included among the debts 

Von920, which under section 49 of the Presidency-towns Insolvency Act, 
VII of 1913. 1909, or under section 61 of the Provincial Insolvency Act, 1920, 
or under section 230 of the Indian Companies Act, 1913, are in 
the distribution of the property of an insolvent or in the 
distribution of the assets of a company being wound up to be paid 
in priority to all other debts, the amomt due in respect of any 
compensation the liability wherefor accrued before the date of the 
order of adjudication of the insolvent or the date of the 
commencement of the winding up, as the case may be, and those 
Acts shall have effect accordingly. 

(5) Where the compensation is a half-monthly payment, the 
amount due in respect thereof shall for the purposes of this section 
be taken to be the amount of the lump sum for which the half- 
monthly payment could, if redeemable, be redeemed if application 
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were made for that purpose under section 7, and a certificate of 
the Commissioner as to the amount of such sum shall be conclusive 
proof thereof. 

(fi) The provisions of sub-section (4) shall apply in the case 
of any amount for which an insurer is entitled to prove under 
sub-section (3), but otherwise those provisions shaU not apply 
where the insolvent or the company being wound up has entered 
into such a contract with insurers as is referred to in sub-section 
{^). 

( 7 ) This section shall not apply where a company is wound 
up voluntarily merely for the purposes of reconstruction or of 
amalgamation with another company. 

References in commentary : paragraphs 89-91. 


15. This Act shall apply in the case of workmen who are Specml 
masters of ships or seamen subject to the following modifications, 
namely:— 

(i) The notice of the accident and the claim for compensation seamen, 
may, except where the person injured is the master of the ship, 
be served on the master of the ship as if he were the employer, 
but where the accident happened and the disablement conunenced 
on board the ship, it shall not be necessary for any seaman to give 
any notice of the accident. 

References in commentary : paragraphs 185, 176. 


{ 2 ) In the case of the death of a master or seaman the claim 
for compensation shall be made within six months after the news 
of the death has been received by the claimant or, where the ship 
has been or is deemed to have been lost with aU hands, within 
eighteen months of the date on which the ship was, or is deemed 
to have been, so lost. 

Reference in commentary : paragraph 295. 


(3) Where an injured master or seaman is discharged or left 
behind in any part of His Majesty’s dominions or in a foreign 
country, any depositions taken by any Judge or Magistrate in 
that part or by any Consular Officer in the foreign country and 
transmitted by the person by whom they are taken to the 
Governor General in Council or any Local Government shall, 
in any proceedings for enforcing the claim, be admissible m 
evidence — 

(a) if the deposition is authenticated by the signature of 
the Judge, Magistrate or Consular Officer before whom 
it is made ; 
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(6) if the defendant or the person accused, as the case may 
he, had an opportunity by himself or his agent to 
cross-examine the witness ; and 
(c) if the deposition was made in the corirse of a criminal 
proceeding, on proof that the deposition was made 
in the presence of the person accused ; 
and it shall not be necessary in any case to prove the signature 
or official character of the person appearing to have signed any 
such deposition and a certificate by such person that the defendant 
or the person accused had an opportunity of cross-examining 
the witness and that the deposition if made in a criminal 
proceeding was made in the presence of the person accused shall, 
unless the contrary is proved, be sufficient evidence that he had 
that opportunity and that it was so made. 

References in commentary: paragraph 264. 

{4) In the case of the death of a master or seaman leaving 
no dependants, the Commissioner shall, if the owner of the ship 
is under any law in force for the time being in British India relating 
to merchant shipping liable to pay the expenses of burial of the 
master or seaman, return to the employer the fuU amount of the 
compensation deposited under sub-section (1) of section 8 without 
making the deduction referred to in sub-section {4) of that section. 

{5) No half-monthly payment shall be payable in respect 
of the period during which the owner of the ship is, under any 
law in force for the time bdng in British India relating to merchant 
shipping, liable to defray ^e expenses of maintenance of the 
injured master or seaman. 

Reference in commentary: paragraph 163. 

Returns as to jg, The Governor General in Council may, by notification 

mSwL”' “ Gazette of India, direct that every person employing 
workmen, or that any specified class of such persons, shall send 
at such time and in such form and to such authority, as may be 
specified in the notification, a correct return specifying the number 
of injuries in respect of which compensation has been paid by the 
employer during the previous year and the amoxmt of such 
compensation, together with such other particulars as to the 
compensation as the Governor General in Cotmcil may direct. 

References in commentary : paragraphs 92-3. 

Ooatewtijig 17. Any contract or agreement whether made before or 
0®*- aftor the commencement of this Act, whereby a workman 
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relinquishes any right of compensation from the employer for 
personal injury arising out of or in the course of the employment, 
shall be null and void in so far as it purports to remove or reduce 
the liability of any person to pay compensation under this Act. 

References in commentary: paragraphs 80-2, 74, 206. 

18. Where any question arises as to the age of a person B:oof of age 
injured by accident arising out of and in the course of his 
employment in a factory, a certificate granted in respect of such 

E mil, person imder section 7 or section 8 of the Indian Factories Act, 

1911, before the occurrence of the injury shall be conclusive proof 
of the age of such person. 

References in commentary : paragraphs 142, 264. 

18A. (I) Whoever — Peaaltias. 

(а) fails to maintain a notice-book which he is required to 
maintain under sub-section ( 3 ) of section 10, or 

(б) fails to send to the Commissioner a statement which 
he is required to send under sub-section (2) of section 
lOA, or 

(c) fails to send a report which he is required to send under 

section lOB, or 

(d) fails to make a return which he is required to make 
under section 16, 

shall be punishable with fine which may extend to one hundred 
rupees. 

(2) No prosecution under this section shall be instituted 
except by or with the previous sanction of a Commissioner, and 
no Court shall take cognizance of any ofience under this section, 
unless complaint thereof is made within six months of the date 
on which the offence is alleged to have been committed. 

References in commentary : paragraphs 4, 24, 178, 286, 292 . 

CHAPTER HI. 

Commissioners. 

19. (2) If any question arises in any proceedings under this Reference \ 
Act as to the liability of any person to pay compensation (including Commis- 
any question as to whether a person injured is or is not a workman) sioners. 
or as to the amount or duration of compensation (including any 
question as to the nature or extent of disablement), the question 

shall, in default of agreement, be settled by a Commissioner, 
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(2) No Civil Court shall have jurisdiction to settle, decide 
or deal with any question which is by or under this Act required 
to be settled, decided or dealt with by a Commissioner or to 
enforce any liability incurred under this Act. 

References in commentary : paragraphs 83, 88, 311, 4. 

Appointment £0. (7) The Local Government may, by notification in the 
sionera.™*** official Gazette, appoint any person to be a Commissioner 

for Workmen’s Compensation for such local area as may be 
specified in the notification. 

Reference in commentary : paragraph 83. 

(2) Where more than one Commissioner has been appointed 
for any local area, the Local Government may, by general or 
special order, regulate the distribution of business between them. 

Reference in commentary : paragraph 305. 

(3) Any Commissioner may, for the purpose of deciding any 
matter referred to him for decision under this Act, choose one or 
more persons possessing special knowledge of any matter relevant 
to the matter under inquiry to assist him in holding the inquiry. 

Reference in commentary : paragraph 263. 

(4) Every Commissioner shall be deemed to be a public servant 

within the meaning of the Indian Penal Code. XU 

and' Where any matter is under this Act to be done by 

transfer. ” before a Commissioner, the same shall, subject to the provisions 
of this Act and to any rules made hereunder, be done by or before 
a Commissioner for the local area in which the accident took place 
which resulted in the injury : 

Provided that, where the workman is the master of a dxip 
or a seaman, any such matter may be done by or before a 
Commissioner for the local area in which the owner or agent of the 
ship resides or carries on business. 

Reference in commentary : paragraph 305. 

( 2 ) If a Commissioner is satisfied by any party to any 
proceedings under this Act pending before him that such matter 
can be more conveniently dealt with by any other Commissioner, 
whether in the same province or not, he may, subject to rules 
made under this Act, order such matter to be transferred to such 
other Commissioner either for report or for disposal, and, if he 
does so, shall forthwith transmit to such other Commissioner all 
documents relevant for the decision of such matter and, where the 
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matter is transferred for disposal, shall also transmit in the 
prescribed manner any money remaining in his hands or invested 
by him for the benefit of any party to the proceedings : 

Provided that no matter other than a matter relating to the 
actual payment to a workman or the distribution among dependants 
of a lump sum shall be transferred for disposal under this sub- 
section to a Commissioner in the same province save with the 
previous sanction of the Local Government or to a Commissioner 
in another province save with the previous sanction of the 
Governor General in Council, unless all the parties to the 
proceedings agree to the transfer. 

References in commentary : paragraphs 306-8^ 306. 

( 3 ) The Commissioner to whom any matter is so transferred 
shall, subject to rules made under this Act, inquire thereinto and, 
if the matter was transferred for report, return his report thereon 
or, if the matter was transferred for disposal, continue the 
proceedings as if they had originally commenced before him. 

Reference in commentary : paragraph 306. 

( 4 ) On receipt of a report from a Commissioner to whom 
any matter has been transferred for report under sub-section 
(2), the Commissioner by whom it was referred shall decide the 
matter referred in conformity with such report. 

Reference in commentary : paragraph 306. 

(5) The Local Government may transfer any matter from 
any Commissioner appointed by it to any other Commissioner 
appointed by it. 

References in commentary : paragraphs 309, 291. 

22. (2) No application for the settlement of any matter by Form of 
a Commissioner, other than an application by a dependant or wlicatioa 
dependants for compensation shall be made unless and until some 
question has arisen between the parties in connection therewith 
which they have been unable to settle by agreement. 

References in commentary : paragraphs 238-9, 243^ 272, 236, 

231,244, 293. 


( 2 ) An application to a Commissioner may be made in such 
form and shall be accompanied by such fee, if any, as may he 
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prescribed, and shall contain, in addition to any particulars which 
may be prescribed, the following particulars, namely 

(a) a concise statement of the circumstances in which the 
application is made and the relief or order which the 
applicant claims ; 

{b) in the case of a claim for compensation against an • 
employer, the date of service of notice of the accident 
on the employer and, if such notice has not been served 
or has not been served in due time, the reason for such 
omission ; 

(c) the names and addresses of the parties ; and 

(d) except in the case of an application by dependants 
for compensation a concise statement of the matters 
on which agreement has and of those on which 
agreement has not been come to. 

References in commentary : paragraphs 238, 303. 

(3) If the applicant is illiterate or for any other reason is 
unable to furnish the required information in writing, the 
application shall, if the applicant so desires, be prepared Under the 
direction of the Commissioner. 

Reference in commentary : paragraph 238. 

22A. (1) Where any sum has been deposited by an employer 
as compensation payable in respect of a workman whose injury 
has resulted in death, and in the opinion of the Commissioner 
such sum is insufficient, the Commissioner may by notice in 
writing stating his reasons, call upon the employer to show cause 
why he should not make a further deposit within such time as 
may be stated in the notice. 

(2) If the employer fails to show cause to the satisfaction 
of the Commissioner, the Commissioner may make an award, 
determiimg the total amount payable, and requiring the employer 
to deposit the deficiency. 

Reference in commentary ; paragraph 282. 

23. The Commissioner shall have all the powers of a Civil y 
Court under the Code of Civil Procedure, 1908, for the purpose ° 
of taking evidence on oath (which such Commissioner is hereby 
empowered to impose) and of enforcing the attendance of witnesses 
and compelling the production of documents and material objects, 
and the Commissioner shall be deemed to be a Civil Court for all 
the purposes of section 195 and of Chapter XXXV of the Code of 
Criminal Procedure, 1898. ^ 

Rrferences in commentary ; paragraphs 284, 258, 4, 236, 
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24. Any appearance, application or act required to be made Appearance 
or done by any person before or to a Commissioner (other tlian 

an appearance of a party which is required for the purpose of his 
examination as a witness) may be made or done on behalf of such 
person by a legal practitioner or other person authorised in writing 
by such person. 

Reference in commentary : paragraph 261, 

25. The Commissioner shall make a brief memorandum of Method of 
the substance of the evidence of every witness as the examination 

of the witness proceeds, and such memorandum shall be written 
and signed by the Commissioner with his own hand and shall form 
part of the record : 

Provided that if the Commissioner is prevented from making 
such memorandum, he shall record the reason of Ms inability to 
do so and shall cause such memorandum to be made in writing 
from his dictation, and shall sign the same, and such memorandum 
shall form part of the record : 

Provided, further that the evidence of any medical witness 
shall be taken down as nearly as may be word for word. 

Reference in commentary : paragraph 264. 

26. All costs incidental to any proceedings before a Costs. 
Commissioner shall, subject to rules made under tMs Act, be in 

the discretion of the Commissioner. 

Reference in commentary : paragraph 266. 

27. A Commissioner may, if he thinks fit, submit any Power to 
question of law for the decision of the High Court and, if he does submit oases, 
so, shall decide the question in conformity with such decision. 

References in commentary : paragraphs 314-6. 

28. (i) Where the amount of any lump sum payable as Registration 
compensation has been settled by agreement, whether by wayo^a-S^®®- 

of redemption of a half-monthly payment or otherwise, or where * 
any compensation has been so settled as being payable to a woman 
or a person under a legal disability a memorandum thereof shall 
be sent by the employer to the Commissioner, who shall, on being 
satisfied as tp its genuineness, record the memorandum iu a 
register in the prescribed manner : 
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Provided that — 

(a) no such memorandum shall be recorded before seven 
days after communication by the Commissioner of 
notice to the parties concerned ; 

(c) the Commissioner may at any time rectify the register ; 

(d) where it appears to the Commissioner that an agreement 
as to the payment of a lump sum whether by way of 
redemption of a half-monthly payment or otherwise, 
or an agreement as to the amount of compensation 
payable to a woman or a person imder a legal disability 
ought not to be registered by reason of the inadequacy 
of the sum or amount, or by reason of the agreement 
having been obtained by fraud or undue influence or 
other improper means, he may refuse to record the 
memorandum of the agreement and may make such 
order including an order as to any sum already paid 
under the agreement, as he thinks just in the 
circumstances. 

References in commentary : paragraphs 216-^27, 233, 270, 

208, 209. 

(i) An apeement for the payment of compensation which 
has been registered under sub-section (1) shall be enforceable 
under this Act notwithstanding anything contained in the Indian 
Contract Act, 1872, or in any other law for the time being in force. IX of 1872. 

Reference in commentary : paragraph 234. 

29. Where a memorandum of any agreement the registration 
of which is required by section 28, is not sent to the Commissioner 
as required by that section, the employer shall be Uable to pay 
the full amount of compensation which he is liable to pay under 
the provisions of this Act, and notwithstanding anything contained 
in the proviso to sub-section (1) of section 4, shall not, unless the 
Commissioner otherwise directs, be entitled to deduct more than 
half of any amount paid to the workman by way of compensation 
whether under the agreement or otherwise. 

References in commentary : paragraphs 228-232, 217. 

30. (i) An appeal shall lie to the High Court from the 
following orders of a Commissioner, namely : — 

(a) an order awarding as compensation a lump sum whether 
by way of redemption of a half-monthly payment or 
otherwise or disallowing a claim in full or in part for 
a lump sum ; 
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(5) an order refusing to allow redemption of a half-monthly 
payment ; 

(c) an order providing for the distribution of compensation 
among the dependants of a deceased workman, or 
disallowing any claim of a person alleging himself to 
be such dependant ; 

{d) an order allowing or disallowing any claim for the 
amount of an indemnity under the provisions of sub- 
section (1) of section 12 ; or 

{e) an order reifusing to register a memorandum of agreement 
or registering the same or providing for the registration 
of the same subject to conditions : 

Provided that no appeal shall lie against any order unless 
a substantial question of law is involved in the appeal and, in the 
case of an order other than an order such as is referred to in clause 
(6), unless the amount in dispute in the appeal is not less than 
three hundred rupees : 

Provided, further, that no appeal shall lie in any case in which 
the parties have agreed to abide by the decision of the 
Commissioner, or in which the order of the Commissioner gives 
effect to an agreement come to by the parties : 

Provided further that no appeal by an employer under 
clause (a) shall lie unless the memorandum of appeal is accompanied 
by a certificate by the Commissioner to the effect that the 
appellant has deposited with him the amount payable under the 
order appealed against. 

(2) The period of limitation for an appeal under this section 
shall be sixty days. 

(3) The provisions of section 5 of the Indian Limitation Act 
IX of 1908. 1908, shall be applicable to appeals under this section. 

References in commentary: paragraphs 317*325^ 214, 315^ 

243, 262. 

30-A. Where an employer makes an appeal under clause Withlioldiiig 
{a) of sub-section (1) of section 30, the Commissioner may, and 
if so directed by the High Court shall, pending the decision of 
the appeal, withhold payment of any sum in deposit with him. decisSon of 

Reference in commentary : paragraph 324. appeals. 

31. The Commissioner may recover as an arrear of land Recovery, 
revenue any amount payable by any person under this Act, 
whether under an agreement for the payment of compensation 
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or otiterwise, and the Commissioner shall be deemed to be a public 
officer within the meaning of section 6 of the Revenue Recovery 
Act, 1890. 

References in commentary: paragraphs 311-2, 217, 233, 88. 
CHAPTER IV. 

Rttlbs. 

32. (i) The Governor General in Council may make rules 
to carry out the purposes of this Act. 

(^) In particular and without prejudice to the generality 
of the foregoing power, such rules may provide for all or any of 
the following matters, namely : — 

(а) for prescribing the intervals at which and the conditions 
subject to which an application for review may be 
made under section 6 when not accompanied by a 
medical certificate' ; 

(б) for prescribing the intervals at which and tiie conditions 
subject to which a workman may be required to 
submit himself for medical examination under sub- 
section (7) of section 11 ; 

(c) for prescribing the procedure to be followed by 

Commissioners in the disposal of cases under this Act 
and by the parties in such cases ; 

(d) for regulating the transfer of matters and cases from 

one Commissioner to another and the transfer of money 
in such oases ; 

(e) for prescribing the manner in which money in the hands 

of a Commissioner may be invested for the benefit of 
dependants of a deceased workman and for the transfer 
of money so invested from one Commissioner to another; 

(/) for the representation in proceedings before Commis- 
sioners of parties who are minors or are un a ble to 
make an appearance ; 

(y) for prescribing the form and noanner in which memoranda 
of agreements shall be presented and registered ; 

(A) for the withholding by Commissioners, whether in 
whole or in part of half-monthly payments pending 
decision on applications for review of the same ; and 

(i) for any other matter which is not, in the opinion of the 
Governor-General in Council, a matter of merdy local 
or provincial importance, 

Referonces in commentary: paragraphs 261, 208, 231. 

168 


I of 1890. 



¥he JiOi 


^ISbcs* ^3*4^ 

33. The Local Government may, subject to the control of Power rf 
the Governor-General in Council, make rules to provide for all or 

any of the following matters, namely ; — to make 

(a) for regulating the scales of costs which may be allowed 
in proceedings under this Act ; 

. (6) for prescribing and determining the amount of the 

fees payable in respect of any proceedings before a 
Commissioner under this Act ; 

(c) for the maintenance by Commissioners of registers and 

records of proceedings before them ; 

(d) for prescribing the classes of employers who shall 
maintain notice-books under sub-section (3) of section 
10, and the form of such notice-books ; 

(e) for prescribing the form of statement to be submitted 

by employers under section lOA ; 

{/) for prescribing the cases in which the report referred 
to in section lOB may be sent to an authorily other 
than the Commissioner ; and 

(g) generally for carrying out the provisions of this Act 
in respect of any matter which is in the opinion of 
the Local Government, a matter of merely local 
importance in the province. 

34. (1) The power to make rules conferred by sections 32 PuMioation ot 
and 33 shall be subject to the condition of the rules being made 

after previous publication. 

{2) The date to be specified in accordance with clause (3) 

X of 1897. of section 23 of the General Clauses Act, 1897, as that after which 
a draft of rules proposed to be made under section 32 or section 33 
will be taken into consideration, shall not be less than three 
months from the date on which the draft of the proposed rules 
was published for general information. 

(3) Buies so made shall be published in the Gazette of India 
or the local of&cial Gazette, as the case may be, and on such 
publication, shall have effect as if enacted in this Act. 

35. The Governor General m Council may, by notification 
in the Gazette of India, make rules for the transfer to any part 

of His Majesty’s Dominions or to any other country of money with other 
paid to a Commissioner under this Act for the benefit of any 
person residing or about to reside in such part or country and^jf^ioney 
for the recapt and administration in British India of any money paid as corn- 
awarded under the law relating to workmen’s compensation in pensation. 
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any part of His Majesty’s Dominions or in any other country, 
and applicable for the benefit of any person residing or about to 
reside in British India. 

Reference in commentary : paragraph 310. >' ' 

SCHEDULE I. 

I8ee seciions 2 (1) and 4.] 


List of Injurm deemed to result inperwanent partial disahhmenU 


Injury. 

Percentage 
of loss of 
earning 
capacity. 

Loss of right arm above or at tho elbow . . 

. « 

. . 

70 

TjOSs of left arm above or at tlio elbow 


. . 

60 

Loss of right arm below tho elbow 



60 

Loss of leg at or above the knee 



60 

Loss of left arm below the elbow 



60 

Loss of leg below tho knee 



60 

Permanent total loss of hearing 



60 

Loss of one oyo . . • . 



30 

Loss of thumb 



26 

Loss of all toes of one foot 

• « 


20 

loss of one phalanx of thumb 

* ^ 


10 

Loss of index finger 

* % 


10 

Loss of great toe 


« e 

10 

Loss of any finger other than index finger 


« * 

6 

Notk. — C omplete and permanent loss of the use of any bmb or member 
referred to in this Schedule shall be deemed to be cixuivalent of the loss of that 


limb or member. 

References in commentary ; paragraphs 153-4, 142, 151, 156, 

157. 
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[See section 2 (1) («.) ] 

List of persons loho, subject to the provisions of section 2(1) (w),crre included in 
the definition of worhmen^ 

The following persons are workmen within the meaning of section 2 (1) 

{n) and subject to the provisions of that section, that is to say, any person 
who is — 

References in commentary to Schedule generally, paragraphs 
16-19, 10. 

(i) employed, otherwise than in a clerical capacity or on a railway, 
in connection with the operation or maintenance of naechanically 
propelled vehicles ; or 

References in commentary: paragraphs 20-22, 19, 43. 

(w) employed otherwise than in a clerical capacity in any premises 
wherein, or within the precincts whereof, on any one day of the 
preceding twelve months, ten or more persons have been employed 
in any manufacturing process, as defined in clause (4) of section 2 4 mi i 

of the Indian Factories Act, 1911, or m any kind of work whatw- A.Xlof 19 a L 
ever incidental to, or connected with anv such manufacturing 
process or with the article made, and steam, water or other mechani- 
cal power or electrical power is used ; or 

References in commentary : paragraphs 23-28, 14, 18, 19, 34, 

20, 47. 

(Hi) employed for the purpose of making, altering, repairing, ornament- 
ing, finishing or otherwise adapting for use, transport or sale any 
article or part of an article in any premises wherein or within the 
precincts whereof on any one day of the preceding twelve months, 
fifty or more persons have been so employed ; or 

References in commentary : paragraphs 29, 18, 23, 45. 

(iv) employed in the manufacture or handling of explosives in any 
premises wherein, or within the precincts whereof, on any one day 
of the preceding twelve months, ten or more persons have been so 
employed ; or 

References in commentary : paragraphs 30, 18, 23. 

(v) employed, in any mine as defined in clause {/) of section 3 of the IV of 
Indian Mines Act, 1923, in any mining operation, or in any kind of 
work, other than clerical work, incidental to or connected with 

any mining operation or with the mineral obtained, or in any kind of 
work whatsoever below ground : 

Provided that any excavation in which on no day of the preceding 
twelve months more than fifty persons have been employed or 
explosives have been used and whose depth from its highest to its 
lowest point does not exceed twenty feet shall be deemed not to be 
a mine for the purpose of this clause ; or 

References in commentary : paragraphs 31-2, 33, 34, 14, 47. 

(tn) employed as the master or as a seaman of — 

(<3f0 any ship which is propelled wholly or in part by steam or other 
meohamcal power or by electricity or which is towed or intended 
to be towed by a ship so propelled, or 
(h) any ship not included in sub-clause (flf) of fifty tons net tonnage or 
over ; or 

References in commentary : paragraphs 35, 20, 325. 

171 



Indian woekmen^sj ooMPENSATiost 


IX of 1890. 


Sch. Itj 

(vii) employed for the purpose of loading, unloading, fuelling, constructing, 
repairing, demolishing, cleaning or painting any ship of which he is 
not the master or a member of the crew, or in the handling or trans- 
port within the limits of any port subject to the Indian Ports 4ot, 
1908, of goods which have been discharged from or are to be loaded 
into any vessel ; or 

References in commentary : paragraplis 38-9, 45. 

(wiw) employed in the construction, repair or demolition of — 

(a) any building which is designed to be or is or has been more than 
one storey in height above the ground or twenty feet or more 
from the ground level to the apex of the roof, or 

{h) any dam or embankment which is twenty feet or more in height 
from its lowest to its highest point ; or 

(c) any road, bridge, or tunnel ; or 

(d) any wharf, quay, sea wall or other marine work including any 

moorings of ships ; or 

References in commentary : paragraphs 40-41, 47. 

(tx) employed in setting up, repairing, maintaining, or taking down 
any telegraph or telephone fine or post or any overhead electric 
line or cable or post or standard for the same ; or 

References in commentary : paragraphs 40-41, 43. ■ 

(x) employed, otherwise than in a clerical capacity, in the oensiruotion 
working, repair or demolition of any aerial ropeway, canAl, pipe-line, 
or sewer ; or 

References in commentary: paragraphs 40-41, 19, 34. 

(xi) employed in the service of any fire brigade ; or 

Reference in commentary : paragraph 47. 

(xn) employed upon a railway as defined in clause (4) of section 3, and 
sub-section (1) of section 148 of the Indian Railways Act, 1890, 
either directly or through a sub-contractor, by a person fulfilling a 
contract with the railway administration , or" 

References in commentary : paragraphs 17, 11, 22. 

(xm) employed as an inspector, mail guard, sorter or van peon in the 
Railway Mail Service, or employed in any occupation ordinarily 
involving outdoor work m the Indian Posts and Telegraphs Depart^ 
ment j or 

References in commentary : paragraphs 42-3, 17, 33. 

(xiv) employed, otherwise than in a clerical capacity, in connection 
with operations for winning natural petroleum or natural gas ; or 

References in commentary : paragraphs 34, 19. 

(xv) employed in any occupation involving blasting operations ; or 

References in commentary : paragraph 47. 

(xvt) employed in the maldng of any excavation in which on any one 
day of the preceding twelve months more than fifty persons have 
been employed or explosives have been used, or whose deptn from 
its highest to its lowest point exceeds twenty feet ; or 

References in commentary : paragraphs 33, 18, 47. 

(xvii) employed in the operation of any ferry boat capble of carrying 
more than ten persons ; or 

References in commentary: paragraph 37. 
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{£vin) employed, otherwise than in a clerical capacity, on any estate 
which is maintained for the purpose of growing cinchona, coffee 
rubber or t3a, and on which on any one day in the preceding twelye 
months twentyfiveormore persons have been so employed ; or 

References in commentary: paragraphs 44-6, 18, 19. 

(xix) employed, otherwise than in a clerical capacity, in the generating 
transforming or supplying of electncal energy or in the generating or 
supplying of gas ; or 

References in commentary: paragraphs 47, 19. 

(aa?) employed in a lighthouse as defined in clause (d) of section 2 of the 
Indian Lighthouse Act, 1027 ; or 

References in commentary: paragraphs 48, 37. 

(xxi) employed in producing cinematograph pictures intended for public 
^ exhibition or in exhibiting such pictures ; or 

(xxk) employed in the training, keeping or working of elephants or wild 
animals ; or 

(xxiii) employed as a diver 

References in commentary: paragraph 49. 

Enplamtion, — In this Schedule, ‘the preceding twelve months* relates 
in any particular case to the twelve months ending with the day on 
which the accident in such case occuried. 

Reference in commentary: paragraph 18. 

SCUEDOLE IIT. 


(See section 3.) 

List of occupational diseases. 


Occupational disease. 


Employment. 


Lead poisoning or its sequelae 
Phosphorus poisoning or its sequelae . . 

Mproury poisoning or its sequelae 

Poisoning by benrene and its homo- 
logues, or the sequelae of such 
poisoning. 

Chrome ulceration or its sequel© 
Compressed air illness or its sequel© , . 


Any process involving the use of lead 
or its preparations or compounds. 

Any process involving the use of 
phosphorus or its preparations or 
compounds. 

Any process involving the use of 
mercury or its preparations or com- 
pounds. 

Handling benzene or any of its 
homologues — and any process in 
the manufacture or involving the use 
of benyene or any of its homologues. 
Any process involving the use of 
chromic acid or bichromate of 
ammonium, potassium or sodium, 
or their preparations. 

Any process carried on m compressed 


air. 


Referen(;es in commentary: paragraphs 134-6, 
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SCHBBUI.E IV. 

(See section 4*) 


Compematim payable in certain cases. 




Amount of compensation j 
for — 

Half monthly 

Monthly wages of the 
workman injured, 

1 

i 

Death of 
Adult, 

2 

Permanent 
total Disable- 
ment of 
Adult, 

3 

payment as 
compensation 
for Temporary 
Disablement ^ 
of Adult. 

4 

More than 

Rs. 

But not 
more than 

Ra. 

! 

1 

Rs, 

Rs. 

Rs;:; As. 

0 

10 

500 

700 

Half hh ' 

10 

15 

550 

770 

monthly 

wages. 

5 0 

15 

18 

fioo 

840 

1 

6 

0 

IR 

21 

(530 

882 

7 

0 

21 

24 

720 

1,008 

8 

0 

24 

27 

810 

1,134 

8 

8 

27 

30 

900 

1,260 

0 

0 

30 

35 

1,000 

1,470 

9 

8 

35 

40 

1,200 

1,680 

10 

0 

40 

45 

1,3.'50 

1,800 

11 

4 

45 

50 

l.SOO 

2,100 

12 

B 

50 

60 

1,800 

2,520 

15 

0 

60 

70 

2,100 

2,940 

17 

8 

70 

80 

2,400 

3,360 

20 

0 

80 

100 

3,000 

4,200 

25 

0 

100 

200 

3,600 

4,900 

30 

0 

200 

« • 

4,000 

5,600 

30 

0 


References in commentary : paragraphs 144, 148, 161, 142, 
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NOTIFICATION* 

In exercise of the powers conferred by sub-section (3) of 
section 2 of the Workmen’s Compensation Act, 1923 (VIII of 
1923), and in supersession of the notification of the Government 
of India in the Department of Industries and Labour No. L.-3002, 
dated the 2nd July 1934, the Governor General in Council, 
having given previous notice of his intention so to do, is pleased 
to add to Schedule II to the said Act persons employed otherwise 
than in a clerical capacity in the following occupations* 

Occupations. 

(а) The felling or logging of trees; 

(б) the transport of timber by inland waters ; 

(c) the control or extinguishing of forest fires ; and 

(d) elephant-catching operations. 


’^Ooveminent of India, Department of Industries and Labour, Xo, L300 
dated the 6th June 39S6. 
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(As amended vf to the 1st March 1936). 
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Short title. 


Definition. 

(a) “ the Act 


1. These rules may be called Ihe 
Workmen’s Compensation Rules, 1924. 

2. In these rules, unless there is anything 
repugnant in the subject or conterf, — 

’ means the Workmen’s Compensation Act, 


1923; 

Q>) “ Form ” means a form appended to these rules ; 
(c) “ section ” means a section of the Act. 


PART I. 


Review of hale-monthly eayments and commutation 

THEBEOE. 

3. Application for review of a half-monthly 
w'tthout pajment under section 6 may be made 
medical certificate. without being accompanied by a medical 
certificate — 

(а) by the employer, on the ground that since the right 
to compensation was determined the workman’s wages 
have increased ; 

(б) by the workman, on the ground that since the right 
to compensation was determined his wages have 
diminished ; 

(c) by the workman, on the ground that the employer, 

having commenced to pay compensation, has ceased 
to pay the same, notwithstanding the fact that there 
has been no change in the workman’s condition such 
as to warrant such cessation ; 

(d) either by the employer or by the workman, on the 
ground that the determination of the rate of compensa- 
tion for the time being in force was obtained by fraud 
or undue influence or other improper means; 

(e) either by the employer or by the workman on the ground 
that in the determination of compensation there is a 
mistake or error apparent on the face of the record. 

Referenoes in commentary : paragraphs 302, 
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4. If, on examining an appHcation for review by an employer 
in wHcb the reduction or discontinuance of half-monthly payments 
V ^ sought, it appears to the Commissioner 
cationlor^t^ew/^ reasonable ground for believing 

that the employer has a right to such reduction 
or discontinuance, he may at any time issue an order withholding 
the half-monthly payments in whole or in part pending his decision 
on the application. 

Reference in eommwtary : paragraph 272. 

6. ( J) Where appHcatxon is made to the Commissioner under 
section 7 for the redemption of a right to receive half-monthly 
Procedure on appli. payments by the payment of a lump sum, 
cation for commiita- the Commissioner shall form an estimate 
of the probable duration of the disablement, 
and shall award a sum equivalent to the total of the half-monthly 
payments which would be payable for the period during which 
he estimates that the disablement will continue, less one-half 
per cent, of that total for each month comprised in that period : 

Provided that fractions of a rupee included in the sum so 
computed shall be disregarded. 

(2) When, in any case to which sub-rule (2) applies, the 
Commissioner is unable to form an approximate estimate of the 
probable duration of the disablement, he may from time to time 
postpone a decision on the application for a period not exceeding 
two months at any one time. 

References in commentary : paragraphs 212-3, 22S, 318. 

PART IL 

Deposit op Compensation. 

6. (2) An employer depositing compensation with the Com- 
missioner under sub-section (2) of section 8 in respect of a 
workman whose injury has resulted in death 
furnish therewith a statement in Form 
A, and shall be given a receipt in Form B, 
In other cases of deposits with the Commissioner under sub-section 
(2) of sebtion 8, the employer shall furnish a statement in Form 
AA, and shall he given a receipt in Form B. 

(2) If, when depositing compensation in respect of fatal 
accidents, the employer indicates in the statement referred to 
in sub-rule (2) that he desires to be made a party to the distribution 
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proceedingSj the Commissioner shall, before allotting the sum 
deposited as compensation, afford to the employer an opportunity 
of establishing that the person to whom he proposes to allot such 
sum is not a dependant of the deceased workman, or, as the case 
may be, that no one of such persons is a dependant. 

(3) The statement of disbursements to be furnished on 
application by the employer under sub-section (4) of section 8 
shall be in Form C. 

Reference in commentary : paragraph 281. 


7. The Commissioner shall cause to be displayed in a 
prominent position outside his office an accurate list of the deposite 
received by him under sub-section (1) of 
of depofflte!°” section 8, together with the names and 

addresses of the depositors and of the workmen 
in respect of whose death or injury the deposits have been 
made. 


8. (1) A dependant of a deceased workman may apply to the 
Application by de- Commissioner for the issue of an order to 
pendants for deposit deposit Compensation in respect of the death 
of compensation. of the workman. Such application shaU 
be made in Form 6. 

{2) If compensation has not been deposited, the Commissioner 
shall dispose of such application in accor^nce with the provisions 
of Part V of these rules . 


Provided that — 

(а) the Commissioner may, at any time before issues are 
framed, cause notice to be given in such maimer as 
he thinks fit to all or any of the dependants of the 
deceased workman who have not joined in the 
application, requiting them, if they desire to join 
therein, to appear before him on a date specified in 
this behalf; 

(б) any dependant to whom such notice has been given 
and who fails to appear and to join in the application 
on the date specified in the notice shall not be permitted 
thereafter to claim that the employer is liable to 
deposit compensation, unless he satisfies the Com- 
missioner that he was prevented by any sufficient 
cause from appearing when the case was called on for 
hearmg. 
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(3) If, after completing the inquiry into the application, 
the Commissioner issues an order requiring the employer to deposit 
compensation in accordance with sub-section (1) of section 8, 
nothing in sub-rule (2) shall be deemed to prohibit the allotment 
of any part of the sum deposited as compensation to a dependant 
of the deceased workman who failed to join in the application. 

References in coigmeniary : paragraphs 293-4, 298. 

9. An employer depoaiting compensation in accordance with 
Deposit nnder sec- sub-section (2) of section 8 shall funii^ 

tion 8 (2). therewith a statement in Jorm D, and shall 

be given a receipt in Form E. 

10. Money in the hands of a Commissioner may be invested 

Investment of for the benefit of the dependants of a deceased 

workman in Government securities or Post 
Ofidce Cash Certificates, or may be deposited in a Post Office 
Savings Bank. 

References in commentary : paragraphs 208, 299. 

PART m. 

Befobts of AcOmENTS. 

11. The report required by section lOB shall, subject to 
Report of fatal aooi- such rules, ft any, as may be made by the 

dents. Local Government, be in Form EE. 

11-A. (I) Any employer who has received information of an 
accident may at any time, notwithstanding the fact that no claim 
Right of employer compensation has been instituted in 
to present memo- respect of such accident, present to the 
randum when informa- CommissionCT a memorandum, supported 
ion receive . affidavit made by himself or by any 

person subordinate to hiTn having knowledge of the facts stated 
in the memorandum, embodying the results of any investigation 
or inquiry which has been made into the circumstance or cause 
of the accident. 

(2) A memorandum presented under sub-rule {!) shall, 
subject to the payment of such fee as may be prescribed, be 
recorded by the Commissioner. 

Referraices in commentary : paragiaphs 188, 190. 
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PAET IV. 


Medical Examination. 

12. A workman who is required by sub-section (1) of section 
Workman not to be H to submit bimself for medical examination 

required to submit to shall be bound to do SO in accordance with 
the rules contained in this Part and not 
otherwise. 

Beference in commentary : paragraph 189. 

13. When such workman is present on the employer’s 
Examination when Premises, and the employer offers to have 


medical examination 
save in accordance 
with rules. 


workman and medical 
practitioner both on 
premises. 


him examined free of charge by a qualified 
medical practitioner who is so present, the 
workman shall submit himself for examination 

forthwith. 

Beference in commentary : paragraph 191. 


Examination 
other cases. 


m 


14. In cases to which rule 13 does not 
apply the employer may — 

(а) send the medical practitioner to the place where the 
workman is residing for the time being in wMcb case 
the workman shall submit himself for medical 
examination on being requested to do so by the 
medical practitioner, or 

(б) send to the workman an offer in writing to have him 

examined free of charge by a qualified medical 
practitioner, in which case the workman shall submit 
himself for medical examination at the employer’s 
premises or at such other place in the vicinity as is 
specified in such offer and at such time as is so specified. 

Ptovided that — 

(i) the time so specified shall not, save with the express 
consent of the workman, be between the hours of 
7 P.M. and 6 A.M., and 

(it) in cases where lie workman’s condition renders it 
impossible or inadvisable that he should leave the 
place where he is residing for the time being be shall 
not be required to submit himself for medical examina- 
tion save at such place. 

Reference in conunentary : paragraph 194. 
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15. A workman who is in receipt of a half-monthly payment 
shall not be required to submit himswlf for medical examination 

Restrietion on elsewhere than at the place where he is 
number of examina- residing for the time being more than twice 
in the first month following the accident, 
or more than once in any subsequent month. 

References in commentary : paragraphs 199-^. 

16. If a workman whose right to compensation has been 
suspended under sub-seotion (2) or sub-section (5) of section 11 

Examination after subsequently offers himself for medical 
suspension of right to examination, his esamination shall take 
compensation. place On the employer’s premises or at such 

other place in the vicinity as may be fixed by the employer, and 
at a time to be fixed by the employer not being, save with the 
express consent of the workman, more than 72 hours after the 
workman has so offered himself. 

Reference in eommentary : paragraph 196. 

17. (1) No woman shah without her consent be medicahy 

Tj’v.rr.inafinT. of examined by a male practitionet, save in 

women. the presence of another woman. 

(2) No woman shall be required to be medically examined by 
a male practitioner if she deposits a sum sufficient to covet the 
expenses of examination by a female practitioner. 

Reference in commentary : paragraph 190. 


PART V. 
Prooedxtbe. 


18. Save as otherwise provided in these lulra, the procedure 
to he fohowed by Commissioners in the disposal of cases under 

the Act or these rules and by the parties in 
nr uo ory. Buch cases shah he regulated in accordance 
with the rules contained in this Part. 

19. (1) Any application of the nature referred to in section 
22 may be sent to the Conomissioner by registered post or may be 

presented to him or to any of his subordinates 
pp ions. authorised by him iu this behalf and, if so 

sent or pr^ented, ^ah, unless the Commissioner otherwise direcfe, 
be made in duphcate in the appropriate Form, if any, and shah be 
signed by the applicant. 
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( 2 ) There shall be appended to every such application a 
certificate, which shall be signed by the applicant, to the effect 
that the statement of facts contained in the application is to the 
best of his knowledge and belief accurate. 

Reference in commentary : paragraph 238. 


20. ( 1 ) On receiving such application, the Commissioner 
may examine the apphcant on oath, or may send the application 
to any officer authorised by the local Govern- 
apph^tT*''’” behalf and direct such officer 

to examine the applicant and his witnesses 
and forward the record thereof to the Commissioner. 


( 2 ) The substance of any examination made under sub-rule 
(if) shall be recorded in the manner provided for the recording of 
evidence in section 26. 

References in commentary : paragraphs 253, 258. 


21. The Commissioner may, after considering the application 
and the result of any examination of the applicant under rule 20, 
summarily dismiss the application, if, for 
Summary dismissal reasons to be recorded, he is of opinion that 
of application. there are no sufficient grounds for proceeding 

thereon. 

References in commentary : paragraphs 253, 258. 


22. If the application is not dismissed under rule 21, the 
Commissioner may, for reasons to be recorded, call upon the 
applicant to produce evidence in support 
in&SpiSn?”’'*^^ of appHcation before calUng upon any 
other party, and if upon considering such 
evidence the Commissioner is of opinion that there is no case for 
the relief claimed, he may dismiss the application with a brief 
statement of his reasons for so doing. 

Reference in commentary : paragraph 254. 


23. If the Commissioner does not dismiss the application 
under rule 21 or rule 22, he shall send to the party from whom the 
^ ^ applicant claims relief (hereinafter referred 

party.**** ° opposi e opposite party) a cojpy of the 

application, together with a notice of the 
date on which he will dispose of the application and may call 
upon the parties to produce upon that date any evidence which 
they may to wish to tender. 

References in commentary : paragraphs 218, 259, 297. 
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24. (1) The opposite party may, and if so required by tbe 
Comioissioner, shall, at or before the first hearing or within such 
Appeaianceandex- '<^16 as the Commissioner may permit, file 
ainiiiation of opposite a written statement dealing with the claim 
raised in the application, and any such 
written statement shall form part of the record. 

(2) If the opposite party contests the claim, the Commissioner 
may, and, if no written statement has been filed, shall proceed to 
examme him upon the claim, and shall reduce the result of the 
examination to writing. 

References in commentary : paragraphs 259, 297. 


26. (i) After considering any written statement and the 
result of any examination of the parties, the Commissioner shall 
Framing of issues ascertain upon what material propositions 
of fact or of law the parties are at variance, 
and shall thereupon proceed to frame and record the issues upon 
which the right decision of the case appears to him to depend. 

(2) In recording the issues, the Commissioner shall distinguish 
between those issues which in his opinion concern points of fact 
and those which concern points of law 

References in commentary : paragraphs 262^ 315. 


26. When issues both of law and of fact arise in the same 
case, and the Commissioner is of opinion that the case may be 

Power to post one issues of law only, he 

trial of issues of ^act ^nay try those issues first, and for that 
where issues of law purpose may, if he thinhs fit, postpone the 
settlement of the issues of fact until after 
the issues of law have been determined. 

References in commentary : paragraphs 252, 316. 


27. The Commissioner shall maintain 
under his hand a brief diary of the proceedings 
on an apphcation. 

28. If the Commissioner finds it impossible to dispose of an 
Reasons for post- application at one hearing he shall record 

ponement to be the reasons which necessitate a postponement, 
recorded. 

29. (i) The Commissioner, in passing orders, shall record 

concisely in a judgment his finding on each 
Judgment. of the issues framed and his reasons for such 

finding. 
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(2) The Commissioner, at the time of signing and dating his 
judgment, shall pronounce his decision, and thereafter no addition 
or alteration shall be made to the judgment other than the 
correction of a clerical or arithmetical mistake arising from any 
accidental slip or omission. 

Reference in commentary : paragraph 266. 

30. If an application is presented by any party to the 
proceedings for the citation of witnesses, the Commissioner shall, 
on payment of the prescribed expenses and 
summonses for the appearance of 
such witnesses, unless he considers that 
their appearance is not necessary for the just decision of the 
case. 


Exemption from 
payment of costs. 


31. If the Commissioner is satisfied that the applicant 'fe 
unable, by reason of poverty, to pay the prescribed fees, he may 

remit any or all of such fees. If the case is 
decided in favour of the applicant, the 
prescribed fees which, had they not been 
remitted, would have been due to be paid, may be added to the 
costs of the case and recovered in such manner as the Commissioner 
in his order regarding costs may direct. 

Reference in commentary : paragraph 264. 

32. A Commissioner before whom any proceeding relating 
to an injury by accident is pending may at any time enter the 

place where the workman was injured, or 
looal1nsp°otionu^ where the workman ordinarily performed 
his work, for the purpose of making a local 
^pection or of examining any persons likely to be able to give 
information relevant to the proceedings : 

Provided that the Commissioner shall not enter any premises 
of any industrial establishment except during the ordinary 
working hours of that establishment, save with the permission 
of the employer or of some person directly responsible to him for 
the management of the establishment. 

Reference in commentary : paragraph 257. 

33. (7) If the Commissioner proposes to conduct a local 
inspection with a view to examining on the spot the circumstances 

in which an accident took place, he shall 
oeSra Si *^® patties or their representatives 

inspeotaon. notices of his intention to conduct such 

inspection, unless in his opinion the turgency 
pf the case tenders the giving of such notice impracticable. 
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^ SticIl notice maj be given ocalfy at in writing, and, in 
the ease of an employer, may be given to any p«son upon whom 
notice of a claim can be served tmder sub-section (2) of section 10, 
or to the representative of any such person. 

(3) Any party, or the representative of any party, may 
accompany the Commisrioner at a local inspection. 

(4) The Commissioner, after making a local inq>eotion, diall 
note briedy in a memorandum any facts obs^ed, and idiall 
show the memorandum.' to any party who desires to see the same, 
and, on payment of the presraibed fee, shall supply any party 
with a copy thereof. 

(5) The memorandum shall form part of the record. 

Reference in commmitary : paragraph 257. 

34. (7) The Commissioner during a local inspection or at 
any other time, save at a formal hearit^ of a case pending before 
him, may examine summarily any person 
„ e Bmmary ^ information relative 

to such case, whether such person has been 
or is to be called as a witness in the case or not, and whether any 
or all of the parties are present or not. 

(2) No oath shall be administered to a person examined 
under sub-rule {!). 

(3) Statements made by persons exa3nined under sub-rule 
(7), if reduced to writing, shall not be signed by the person makii^ 
the statement, nor shall they, except as hereinafter provided, be 
incorporated in the record or utilised by the Commissioner for 
the purpose of arriving at a decision in the case. 

(4) If a witness who has been exanoined under sub-rule (J) 
makes in evidence any material statement contradicting any 
statement made by him in such examination' and reduced to 
■writing, the Commissioner may call his attention to such statement, 
and shall in that case direct that the parties be furnished with the 
relevant part of such statement for the purpose of examining or 
cross-examining the ■witness. 

(5) Any statement or part of a statement which is furnished 
to the parties under sub-rule (4) shall be inccoporated in lie 
record. 

(d) Where a case is settled by agreement between idle parties, 
the Commissioner may incorporate in the record any stetement 
made under sub-rule (2), and may utilise such statement for the 
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puipose of justifying bis acceptance of, or refusal to accept, tbe 
agreement reached. 

References in conunentary : paragraphs 25S-7. 

36. (1) If a party states in writing his willingness to abide 
Agreemeut to abide decision of the Co^Bsioner, the 

by Comimssioner’s Oonauussioner shall mqture whether the other 
decision. party is willing to abide by bis decision. 

(2) If the other party agrees to abide by tbe Commissioner’s 
decision, the fact of his agreement shall be recorded in writing 
and signed by him. 

(3) If the other party does not agree to abide by th« Ccan- 
missioner’s decision, the first party shall not remain under an 
obligation so to abide. 

Reference in commentary : paragraph 323. 

36. ( 1 ) Where the opposite party claims that if compensation 
is recovered against him he will be entitled under sub-section 
(2) of section 12 to be indemnified by a person 
® party to the case, he shall, when 
undOT section called upon to answer the application 

present a notice of such claim to the Com- 
missioner accompanied by the prescribed fee, and the 
Commissioner shall thereupon issue notice to such person in 
Form J. 

(2) If any person served with a notice under sub-rule (1) 
desires to contest the applicant’s claim for compensation or the 
opposite party’s claim to be indemnified, he shall appear before 
the Commissioner on the date fixed for the bearing of the case 
or on any date to which the case may be adjourned and, if he so 
appears, shall have all the rights of a party to the proceedings ; 
in default of so appearing, he shall be deemed to admit the validitiy 
of any award made against the opposite party and to admit his 
ownliability to indemnify the opposite party for any compensation 
recovered from him : 

Provided that, if any person so served appears subsequently 
and satisfies the Commissioner that he was prevented by any 
sufficient cause from appearing the Commissioner shall, after 
giving notice to the aforesaid opposite party, hear such person, 
and may set aside or vary any award made against such person 
under this rule upon such terms as may be just. 
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(5) If any person served with a notice under sub-role (i), 
whether or not he desires to contest the applicant’s claim for 
compensation or the opposite party’s claim to be indemnified, 
claims that being a contractor he is himself a principal and is 
entitled to be indemnified by a person standing to him m the 
relation of a contractor from whom the workman could have 
recovered compensation he shall on or before the date fixed in 
the notice under sub-rule (i) present a notice of such claim to the 
Commissioner accompani^ by the prescribed fee and the 
Commissioner shall thereupon issue notice to such person in 
Form JJ. 

{4) If any person served with a notice under sub-rule (3) 
desires to contest the applicant’s claim for compensation, or the 
claim nnder sub-rule (3) to be indemnified he shall appear before 
the Commissioner on the date fixed in the notice in Form JJ or 
on any date to which the case may be adjourned and, if he so 
appears, shall have all the rights of a party to the proceedings ; 
in default of so appearing he shall be deemed to admit the validity 
of any award made against the original opposite party or the 
person served with a notice under sub-rule (1) and to admit his 
own liability to indemnify the party against whom such award 
is made for any compensation recovered from him : Provided 
that, if any person so served appears subsequently and satisfies 
the Commissioner that he was prevented by any sufficient cause 
from appeariog, the Commissioner shall, after giving notice to 
all parties on the record, hear such person, and may set aside 
or vary any award made against such person under this rule upon 
such terms as may be just- 

(5) In any proceeding in which a notice has been served on 
any person under sub-rule (i) or sub-rule (3) the Commissioner 
shall, ii he awards compensation, record in his judgment a 
finding in. respect of each of such persons whether he is or is not 
liable to indemnify any of the opposite parties, and shall specify 
the party, if any, whom he is liable to indemnify. 

References in commentary : paragraphs 73, 259. 


37. (I) Where two or more cases pending before a Commissioner 
arise out of the same accident, and any issue involved is common 


Procedure in con- 
nected cases. 


to two or more such cases, such cases may, 
so far as the evidence bearing on such issue 
is concerned, be heard simultaneously. 
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(j 3) Where action is taken under sub-rule (1), the evidence 
bearing on the common issue or issues shall be recorded on the 
record of one case, and the Commissioner shall certify under his 
hand on the records of any such other case the extent to which 
the evidence so recorded applies to such other case, and the fact 
that the parties to such other case had the opportunity of being 
present, and, if they were present of cross-examining the witnesses. 

Reference in commentary : paragraph 264. 

38. Save as otherwise expressly provided in the Act or th®e 
rules the following provisions of the First Schedule to the Code 

Certsbin provisions ^ Civil Procedure, 1908, namely, those 
of Code of CSvil l*ro- contained in Order V, rules 9 to 30 ; Order 
cedMe. 1908, apply. yil, rules 9 to 18 ; Order IX ; Order XHI ; 
Order XYI ; Order XVII ; and Order XXIII, rules 1 and 2, 
shall apply to proceedings before Commissioners, in so far as they 
may be applicable thereto : 

Provided that — 

(а) for the purpose of facilitating the application of the said 
provisions, the Commissioner may construe them -with 
such alterations not affecting the substance as may 
be necessary or proper to adapt them to the matter 
before him; 

(б) the Commissioner may, for sufficient reason, proceed 
otherwise than in accordance with the said provisions 
if he is satisfied that the interests of the parties will 
not thereby be prejudiced. 

Reference in commontary : paragraph 265. 

38-A. Any form, other than a receipt for compensation, 
which is by these rules required to be signed by a Commissicm.er 
. . may be signed under his direction and on 

subordinate to him 
appointed by him in writing for this purpose. 

39. The provisions of this Part, except those contained in 
Apportfonment of rules 23, 24 and 36 shall as far as may be, 

^psnaation among apply in the case of any proceedings relating 
dependants apportionment of compensation among 

dependants of a deceased workman. 

Reference in etanmsntary: paragraph 297.' 
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PART Yl. 

Tbansfeb. 

40. (1) A Commissioner transferring any matter to anotier 
Commissioner for report in accordance with sub-section (3) 

w section 21 shall, along with the documents 

Transfer for report. to in that suh-section, transmit to 

such other Corfunissioner a concise statement, in the form of 
questions for answmr, of the matter on which report is required. 

(2) A Commissioner to whom a case is so transferred for 
report shall not be required to report on any question of law. 

Referenee in eommentary : paragraph 305. 

41. Money transmitted by one Commissioner to another 
in accordance with sub-section (2) of section 21 shall be transmitted 

Transmission of either by remittance transfer receipt, or by 
raoney. money order, or by messenger, as the 

Commissioner transmitting the money may direct. 

References in commentary : paragraphs 305, 306. 


PART vn. 

Appointment op Repeesbntatives. 

42. Where any party to a proceeding is under the age of 
15 years or is nnahle to make an appearance, the Commissioner 
WhenrepresentatiTo shall appoint some Suitable person, who 
must be appomted. consents to the appointment, to represent 
such party for the purposes of the proceedmg. 

References in commentary : paragraphs 234r261. 

43. If the Commissioner considers that the interests of any 
party for whom a representative has been appointed under rule 42 

When new represen- are not being adequatdy protected by that 
tatiT® to be appointed. lepresentative, or if a person appointed to 
act as representative dies, or becomes incapable of acting, or 
otherwise ceases to act as such, the Commissioner dfciall appoint 
in his place another person who consents to the appointment. 

Refermce in commentary : paragraph 261. 
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PAET VIII. 

Becobd oe Mbmobanda oe Agbebmbnt. 

44. Memoranda of agreement sent to the Commissioner 
under sub-section ( 1 ) of section 28 shall unless the Oomnaissioner 
Eom of memoran- otherwise directs be in duplicate, and shall be 
dum. in as close conformity as the circumstances 

of the case admit with Form K or Form L or Form M as the case 
may be. ' 

References in conunentary : paragraphs 218-9. 

46. ( 1 ) On receiving a memorandum of agreement, the 
Commissionar shall, unless he considers that there are ground for 
refusing to record the memorandum, fix a 
Etooeduro where (jate for recording the same, and shall issue 
SrSd«“that^ he 8- notice in writing in Form N to the parties 
should refuse to re- concerned that in default of objections he 
oord memorandum proposes to record the memorandum on the 
date so fixed : 

Provided that the notice may be communicated orally to any 
parties who are present at the time when notice in writing would 
otherwise issue. 

( 2 ) On the date so fixed, the Commissioner shall record the 
memorandum unless, after hearing any of the parties who appear 
and desire to be heard, he considers that it ought not to be recorded : 

Provided that the issue of a notice under sub-rule (i) sball 
not be deemed to prevent the Commissioner from refusing to 
record the memorandum on the date so fixed even if no objection 
be made by any party concerned. 

( 3 ) If on such date the Commissioner decides that the 
memdrandum ought not to be recorded, be shall inform the 
patties present of his decision and of the reasons therefor, and, if 
any party desicing the memorandum to be recorded is not present, 
he i^all send information to that party m Form C. 

References in commentary : paragraphs 221, 223. 

46. (I) If, on receiving a memorandum of agreement, the 
CommissioneE considers that there are grounds for refusing to 
record the same, he shall fix a date for 
CoSsi^er l^earing the party or parties desiring the 

sideis he should refuse memorandum to be recorded, and shall 
to ^oord memoran. ijxform such party or parties and, if he thinks 
fit, any other party concerned, of the date 
so fixed and of the grounds on which he considers that the 
memorandum dhould not be recorded. 
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{2) If tiie parties to be infoimed are not present, a written 
notice sbaE be sent to tbem in Form P or Form Q, as tbe case 
may be, and tbe date fised in snob notice shall be not less than 
seven days after tbe date of tbe issue of tbe same. 

(3) If, on the date fixed under sub-rule (2), tbe party or 
parties desiring tbe memorandum to be recorded show adequate 
cause for proceeding to tbe record of tbe same, tbe Commissioner 
may, if iiiormation has already been given to all tbe partdes 
concerned, record tbe agreement. If information has not been 
given to all such parties, be ^all proceed in accordance with 
rule 46. 

(4) If, on tbe date so fixed, tbe Commissioner refuses to record 
tbe memorandum, be shall send notice in Form 0 to any party 
who did not receive information under sub-rule (2). 

Reference in commentary : paragraph 221. 

47. (2) If in any case tbe Commissioner refuses to record a 

Procedure on refu- memorandum of agreement, be riiall btiefty 

sal to record memo- record his reasons for such refusal, 
randum. 

(3) If tlie Comnaissioner refuses to record a memoraiidTun of 
agreement, lie stall not pass any order directing tte payment of 
any sum or amount over and above tbe sum specffi^ in tbe 
agreement, unless opportunity has been given to tbe party liable 
to pay such sum to show cause why it should not be paid. 

(5) Where tbe agreement is for tbe redemption of half-monthly 
payments by the payment of a lump sum, and tbe Commissioner 
considers that the memorandum of agreement should not be 
recorded by reason of tbe inadequacy of tbe amount of such sum 
as fixed in tbe agreement, he shall record bis estimate of tbe 
probable duration of the disablement of tbe workman. 

References in commentary : paragraphs 225, 226, 227. 

48. In recording a memorandum of agreement, tbe 
Commissioner shall cause tbe same to be entered in a register in 

Eegistration of Form R, and shall cause an endorsement 
memorandum accep- to be entered under his signature on a 
ted for record. memorandum to be retained by 

him in tbe following terms, namely: — 

This memorandum of agreement bearing Serial No. 
of 19 in tbe register has been recorded this day of 

(Signature) 

Commissiomr.'^ 

References in commentary : paragraphs 218, 222. 
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POBM A. 

[See rule 6 (1).] 

Deposit op Compensation por Fatal Accident. 

[Section 8 (1) of the Workmen's Compensation Act, 1923.] 

Compensation amounting toEs. —is liereby pre- 

sented for deposit in respect of injuries resulting in tie death of the 
workman, whose particulars are given below, which occun»d on 


Name — 

Father’s name — 

{Hvebarnd’s name in 
case of mamed 
woman or widow.) 

Caste 

Local address 

Permanent address 

^ monthly wages are estimated at Rs. & was 

“«* ° She under 

the age of 16 years at the time of ^ death. 

2. The said workman had, prior to the date of ^ death 
received the following payments, namely 

Rs. on ^Rs. on 

Rs. on ^Rs. on — 

Rs.' on ^Rs. on 

amounting in all to Rs. 

3. An advance of Rs. ^has been mad on account 

llffi 

of compensation to being ^ dependant. 

4. ’"I do not desire to be made a party to the proceedings for 
distribution of the aforesaid compensation. 

Dated 19 . 



*An employer desiring to be made a parly to the proceedings should strihe 
oat the words '‘do not.” 
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Fobm AA.. 

[See rule 6 (1).] 

Deposit oe Compensation fob STon-patal Accident to a woman 

OB PEBSON DNDEB DE6AL DISABILITY. 


[Seotion 8 (1) of the Workmen’s Compensation Act.] 


Compensation amounting to Es. is ieieby presented 

for deposit in respect of injuries sustained by ^residiug 

t ’ resulting in 

^blement’ estimated at Bs. . g 

was^^the age of 15 years at tlie time of tlie accident. 


2. Tlie said injured workman has prior to the date of the 
deposit received the following half monthly payments, namely : — 

Es. on ^Es. on— 

Eg. on Es. on 

Eg. oxi : — ^Es. on 


Dated 


19 • 


Employer, 


Form B. 

{See rule 6.] 

EeCBIPT POR COMPENSATlOISr. 

\Deposited under section 8 (1) of the Workmen's Compensation Ad^ 

1923.] 

Book No. Receipt No. Register No. 

Depositor— 

Deceased or injured worlonan- 

Date of deposit ^19 ♦ 

Sum deposited Rs. — 

19 ? 


Commissioner, 



imtis wobkmbn’s oouPBi^SAxum 
Fobm C. 

[See rule 6.] 

StATEMBNT of DlSBtTESBMENTS. 

[Section 8 (4) of the Workmen’s Compensation Act, 1923.] 
Serial No 


Depositor 

Date. Rs. 


Amount deposited 


Amount deducted and repaid to tbe employer under the proviso 
to section 8 1 [ 1 ) ^ ^ * 


Funeral expenses paid .. •• 


Compensation paid to the following dependants ; — 

Kame. Helationship. 












Total 



Commissioner. 

Pated 19 . 
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Fobu D. 

[See rale 9.] 

Deposit op Goupensatioit poe Non-pataIi Accidemts, otbeb 

THAN TO A WOMAN OB PERSON ONDEE LEOAI. DISABHITT. 

[Section 8 (2) qf the WorJmm’s Compensation Ad, 192S.] 

Oompensation amounting to Es. ^is hereby presented 

for deposit in respect of injuries sustained by- 

residing at — ^wbicb occurred on 

19 . 


Dated- 


■19 . 


Employer. 


Fobm E. 

[See rule 9.] 

Receipt poe Compensation. 

[Deposited under section 8 (2) of die Worhmen’s Compensation Act, 

1923.] 

Book No. Receipt No. Register No. 

Depositor — 

In favour of 

Date of deposit 19 . 

Sum deposited Es. — 


Commissioner. 


Foem EE. 

[See rule 11.] 

Eepobt op Fatax Aocibehts. 

To 

Sib, 

I have the Honour to subnoit the following report of an accident 

which occurred on (date), at (here 

enter details of premises) ^and which resulted in the 

dealOi of the of whom particulars are given in the 

statement annexed. 
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2. The oircumstances attending the death of the 
were as under : — 

(а) Time of the accident : 

(б) Place where the accident occurred : 

(c) Manner in which deceased employed at the 

time : 

(d) Cause of the accident : 

(e) Any other relevant particulars. 

I have, etc., 

Signature and designation of person making the report. 
Statement. 


ISTamfi. 

Sex. 

Age, 

Nature 

of 

employment. 

Full 

postal 

address. 







Form F. 

{See rule 19.] 

Application fob compensation by workman. 
To the Commissioner for Workmen’s Compensation, 


residing at- 


versus 


applicant 


posiding at 


19Q 


•, opposite party. 








W6KKM2Sr's COM^E»rSA!EtOJr BtJXBS 


It is hereby submitted that — 

(1) the applicant, a workman employed by (a contractor with) 

the opposite party on the day of 

— ^ 19 ^received personal injury by 

accident arising out of and in the course of his employ- 
ment. 

The cause of the injury was Qiere tnsert briefly in ordinary 
language the cause of the injury) 


(2) the applicant sustained the following injuries, namely : — 


(3) the monthly wages of the applicant amount to Rs. 

the applicant is the age of 16 years. 

^(4) (a) Notice of the accident was served on the day 

of 

(6) Notice was served as soon as practicable, 

(c) Notice of the accident was not served (in due time) by 

reason of 

(6) the applicant is accordingly entitled to receive — 

(а) hafi-monthly payments of Rs. ^from the 

day of 19 to 

(б) a lump sum payment of Es. 

(6) the applicant has taken the following steps to secure a 
settlement by agreement namely 

but it has proved impossible to settle the questions in 
dispute because — 


*You are therefore requested to determine the following ques- 
tions in dispute, namely : — 

(а) whether the applicant is a workman within the meaning 

of the Act ; 

(б) whether the accident arose out of or in the course of the 

applicant’s employment ; 

(c) whether the amount of compensation claimed is due, or 

any part of that amount ; 

(d) whether the opposite party is liable to pay such compen- 

sation as is due ; 

(e) etc. (as required). 

— — AfphcanL 


Dated the- 


♦Strike out the clauses which are not applicable. 
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Form G. 

[See rule 19.] 

Application Eor order to Deposit Compensation. 
To tlie Commissioner for Workmen’s Compensation. 


^residing at 

, applicant 

versus 


-residing at 

— , opposite party. 

It is hereby submitted that — 

(1) a workman employed 

by (a contractor with) the opposite party on the 

day of 19 received personal 

injury by accident arising out of and in the course 
of his employment resulting in his death on 

the day of 19 . The cause of 

the injury was {here insert briefly in ordinary language 
the cause of the infury)- 


(2) The applicant(s) ~ dependant(s) of the deceased 

workman being his 

(3) The monthly wages of the deceased amount to Es. 

The deceased was tbe age of 15 years at the time 

of his death. 

*(4) (o) Notice of the accident was served on the 

day of 

(6) Notice was served as soon as practicable. 

(c) Notice of the accident was not served (in due time) by 
reason of — 


(6) The deceased before his death received as compensation 
the total sum of Es. 

(6) The applioant(s) accordingly entitled to receive a 

lump sum payment of Es 

You are therefore requested to award to the applicant the said 
corupensation or any other compensation to which he may be 
entitled. 

Applicant 

Dated the — — — — 

^Strike out the olanges which are not applicable. 
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Fobm H. 

[See rule 19.] 

Application por Commutation. 

{Under section 7 of the WorTcmen^s Compensation Act^ 1923.) 
To tlie Commissioner for Workmen’s Compensation, 


^residing at 

, applicant 

versus 


residing at 

opposite party 


It is hereby submitted that — 

(1) The been in receipt of half-monthly 

pa 3 niients from ^to^ ^in res- 

pect of temporary disablement by accident arising out 
of and in the course of his employment. 

(2) The applicant is desirous that the right to receive half- 

monthly payments should be redeemed. 

(3) (a) The opposite party is unwilling to agree to the redemp* 

tion of the right to receive half-monthly payments. 
(6) The parties have been unable to agree regarding the sum 
for which the right to receive half-monthly payments 
should be redeemed. 


You are therefore requested to pass orders — 

{a) directing that the right to receive half-monthly pay- 
ments should be redeemed ; 

(6) fixing a sum for the redemption of the right to receive 
half-monthly payments. 


•Applicant 


Dated' 
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Form J. 

[/See rul& 36.] 

Notice. 

Whereas a claim for compensation has been made by- 

applicant, against and the said 

has claimed that you are liable under section 12 (2) of the Workmen’s 
Compensation Act, 1923, to indemnify him against any compen- 
sation which he may be liable to pay in respect of the aforesaid 
claim, you are hereby informed that you may appear before me on 

— — — ^and contest the 

claim for compensation made by the said applicant or the clairn 
for indemnity made by the opposite party. In default of your 
appearance you wiU be deemed to admit the validity of any award 
made against the opposite party and your liability to indemnify 
the opposite p£ixty for any compensation recovered from bnii- 


Dated- 


-19 . 


Form JJ. 

[See rule 36.] 

Nohoe. 

Whereas a claim for compensation has been made by- 

applicant, against and the said- 

has claimed that 


-is liable imder section 


12 (2) of the Workmen’s Compensation Act, 1923, to indemnify him 
against any compensation which he may be liable to pay in respect 

of the aforesaid claim, and whereas the said—— on 

notice served has claimed that you stand 

to him in the relation of a contractor from whom the appKcant 

- - could have recovered compensation 

you are hereby informed that you may appear before me 

on— and contest the claim for compensation made 

by the said applicant or the claim for indemnity made by the 

opposite party . In default of your appearance 

you will be deemed to admit the validity of any award made against 

the opposite party and your liability to 

indemimfy the opposite party ^for any 

compensation recovered from him. 


Datedr 
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Foem K. 

[See rule 44.] 

MBMOBAinDUM OE AGBEEaJENT. 

It is hereby submitted that on the 

-day of 19- 


injury was caused to- 


residing at- 


by accident arising out of and in the course of employment in- 


The said 


injxuy has resulted in temporary disablement to the said workman 
whereby it is estimated thait he will be prevented from earning 

--- ^ wages for a poiod of months. 


more than 


any 


The said workman has been in receipt of half-monthly payments 

which have continued from the day of-- 

19 imtilth e -- ■ — d ay of ^19 — 


amounting to Es.- 


-in all. The said 


workman’s monthly wages are estimated at Rs. 

The workman 

mil reach the age of 16 years on 

It is further submitted that ^the employer of 

the said workman, has agreed to pay, and the said workman has 

agreed to accept the sum of Rs. ^in full settlement of all 

and every claim undOT the Workmen’s Compensation Act, 1923, 
in respect of aU disablement of a temporary nature arising out of 
the said accident, whether now or hereafter to become manifest. 
It is therefore requested that this memorandum be duly recorded. 
Dated — 

Signature of employer _______ 

Witness 


Signature of workman ■ 
Witness 


(Notk. — ^A n application to register an agreement can be presented under the 
signatnre of one party, provided that the other party has agreed to the terms. 
Bat both signatures ehoald be appended, •whenever poasihle. 

Beceipt{to be Med in when the money has actually been paid). 
In accordance witb the above agreement, I have this day 
received the sum of Rs. 


Dated- 


-Workman. 


-19 


The money has been paid and this receipt signed in my ;|^esence. 

— W itness. 

STotb. — ^This form may be varied to suit specialcases, e.g-jinjuiy by occupa- 
tional (Bsease, agreement when workman is nnder legal disability, etc. 
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Form L. 

[See rule 44.] 

Memorandum op Aorbemenx. 

It is hereby submitted that on the day of 

19 , personal injury was caused to , residing at 

— by accident arising out of and in the course 

of his employment in — 


Th n said injury has resulted in permanent disablement to the said 

workman of the following nature, namely : 

The said workman’s monthly wages are estimated at Rs. 


The workman 


18 over the age of Ig years 
will reach the age of 15 years owl- 


The said work- 


man has, prior to the date of this agreement, received the following 
paymente, namely : — 


Rg. on ^Rs. on- 

Rg.. on ^Rs. on- 

Rg on ^Rs. on- 


It is further submitted that , the employer of the 

said workman, has agreed to pay, and the said workman has 
agreed to accept the smn of Rs. ^in full settle- 

ment of all and every claim under the Workmen’s Compensation 
Act, 1923, in respect of the disablement stated above and aU dis- 
ablement now manifest. It is therefore requested that this 
memorandum be duly recorded. 


Datedr 


Signature of employer 

Witness — 

Signature of workman 
Witness 


{Notb;.— A ixapphcatiowi to register an agreement can he presented under the 
signature of one party, provided that the other party has agreed to the terns* 
But both signatures should be appended, whenever possible. 
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B^seipt (to be filled in wben the money has actoally been 
paid). 

In accordance with the above agreement, I have this day 
received the sum of Rs. , 


-Workman. 


Dated— 19 . 


The money has been paid and this recent signed in my 
presence. 


-Witness. 


— ^This form may be yaried to suit special cases, e.g., injury by occupa- 
tional disease, agreement when workman is under legal disability, etc. 


Form M. 

[See rule 44.] 

Mehobandtxu oe Aorebment. 

It is hereby submitted that on the 

day of 19 , personal 

injury was caused to , retading at — 

by accident arising out of and in the course of employment in 

Thesaidinjury hasresultedin temporary disablementtothesaid work- 
man, who is at present inrec^t of wages amount^ to Bs. -permoath. 

The said workiaaan’s monthly wages prior to the accident are esti- 
mated at Rs. . The workman is subject to a le^ 

disability by reason of — — . 

It is farther submitted that — — ^the 

employer of the workman has agreed to pay and — 

on be^ of the said workman has agreed to accept half-monthly 

payments at the rate of Rs. ^for the period of the said 

temporary disablemmit. This agreement is subject to the 
conation that the amount of the half-monthly payments may 
be varied in accordance with the provisions of the said Act on account 
of an alteration in the earnings of the said workman daring ^ 
ablement. It is further stipulated that all r^hts of commutation 
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imder sectaon 7 of tlie said Act axe imafiected by this agreement. 
It is therefore requested that this memorandum be duly recorded. 

DateA . 

Signature of employer 

Witness — 

Signature of workman 

Witness 

(Note. — ^A n application to register an agreement can be presented under tbe 
signature of one party, provided that the other party has agreed to the terms. 
But both signatures should be appended, whenever possible.) 

R&seipt (to be filled in when the money has actually been 
paid). 

In accordance with the above agreement, I have this day 
received the sum of Es. 


j ^Workman. 

Dated 19 "I 

The money has been paid and this receipt signed in my 
presence. 

Witness. 

NroT 30 !. — This form may be varied to suit special cases, e.g., injury by ocoupa* 
tional disease, etc. 


Fobm N. 

[ySce ruh 46.] 

Whereas an agreement to pay compensation is said to have been 

reached between and 

• — ^and whereas 

applied for registxation of the agreement under section 28 of 

the Workmen's Compensation Act, 1923, notice is hereby given 

that the said agreement wiE be taken into consideration on 

— ^19 , and that any objections to the regis- 

tration of the said agreement should be made on that date. In 
the absence of valid objections, it is my intention to proceed to the 
isgistratiion of the agreement. 


•19 . 


DateSr 
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Foem 0. 

[See niles 45 and 46.] 

^ Take uolice tliat registration of tke agreement to pay compen- 
sation said to have been reached between yon 

and —on the ^19 , 

has been refused for the following reasons, namely : — 


Bated- 


■19 . 


Comnissumesr. 


Fobm P. 

[jSee nde 46.] 

Whereas anagreementtopay compensation is said to have been 

reached between ^and 

^and whereas 

applied for registration of the agreement under section 28 of 

the Workmen’s Compensation Act, 1923, and whereas it appears to 
me that the said agreement ought not to be registered for the 
following reasons, namely : — 

i 

an opportunity will be afiorded to you of showing cause on 

19 , why the said agreement should be registered. If no 

adequate cause is shown on that date, registration of the ^reement 
wUl be refused. 


Bated- 


■19 


Commissioner. 


Foem Q. 

[iSee ruh 46 .] 

Whereas an agreement to pay compensation is said to have 

been reached between ^and 

and whereas applied for registration 

f the agreement tmder section 28 of the Workmen’s Com- 
ensatioE Act, 1923, and whereas it appears to me that the said 
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agreement ought not to be lettered fox the following xeasons, 
namely : — 


an opportunity will be afiorded to the said 

of showing cause on 19 , why the said agreement 

should be registered. Any representation which you have to 
make with regard to the said agreement should be made on that 
date. If adequate cause is then shown, the agreement may be 
registered. 


Commissioner. 

Dated 19 . 


Fobm B. 

[See rule 48.] 

Register of agreements for Oie yeast 19 . 


Serial 

number* 

Date of 
agree- 
ment. 

Bate of 
registra- 
tion. 

Employer. 

Workman. 

Initials of 
Commis- 
sioner* 

Reference 
to orders 
rectifying 
the 

register. 


t 


1 

I 

1 
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THE WORKMENS COMPENSATION (TRANSFER 
OP MONEY) RULES, 1935^ 

Part I. — General, 

1. These rules may be called the Workmen’s Compensation 
(Transfer of Money) Rules, 1936. 

^ 2. In these rules, unless there is anything repugnant in the 
subject or context — 

{a) the Act ” means the Workmen’s Compensation Act, 
1923, 

(6) “ authorised officer ” means any officer whom the local 
Government may designate either generally or in 
respect of any area or class of cases, for the purpose of 
performing the functions assigned by these rules to 
the authorised officer, 

(c) “ transferring authority ’’ means any authority in any 
part of His Majesty’s Dominions or in any other 
country who transfers or causes to be transferred 
any lump sum awarded under the law relating to 
workmen’s compensation in such part or country 
and applicable for the benefit of any person residing 
or about to reside in British India. 

3. When any sum is transmitted by any authority in British 
India to any other authority in accordance with these rules, the 
cost of such transmission may be deducted from the sum so 
transmitted. 

4. Money transmitted by any authority in British India to 
any other autWity in British India in accordance with these rules, 
shall be transmitted by one of the methods prescribed in rule 41 of 
the Workmen’s Compensation Rules, 1924. 

Part H. — Transfer of money paii to a Commissioner for the bmefit 
of any person residing or about to resi^ in (mother 
country, 

5. When the whole or any part of a lump sum deposited with 
a Commissioner for payment as compensation under the Act is 
payable to any person or persons residing or about to reside in any 
other country, the Commissioner may order the transfer to that 
country of the sum so payable. 

♦Promulgated in Government of India, Department of Industries and 
Labour, Notjfieatxon No, L,-3033, dated the 13th March 1930. 
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6. When the Commissioner has ordered the transter of any 
snm under rule 6, he shall cause to be prepared and shall certify 
under his hand a memorandum containing a brief statement of 
the facts of the case, of the orders passed upon it, and of the name 
and address of each person to whom payment is to be made. 

7. K the Commissioner is not himself the authorised o£&cer 
he shall forward the memorandum in duplicate to the authorised 
officer and may either remit the sum to be teansferred to the 
authorised officer or retain it and dispose of it in accordance with 
directions of the authorised officer. If the Commissioner is himself 
the authorised officer, he shall proceed as provided in rule 8. 

8. The authorised officer, after satisfying himself that the 
memorandum is complete, shall forward it, and remit or cause to 
be remitted the sum to which it relates by such means of safe 
transmission as he may consider convenient to the authority 
appointed in this behalf for the country to which the sum is to be 
transferred, or if no such authority has been appointed, to such 
authority as the local Government may by general or special order 
direct, and shall at the same time request the authority addressed ; 

(а) to arrange for payment to be made in accordance with 

directions contained in the memorandum ; and 

(б) to furnish him with a report of the action taken upon the 

memorandum and return any sum the payment of 
which is for any reason impossible. 

9. (1) The authorised officer shall, if he is not the Commis- 
sioner with whom the matter originated, forward to such Com- 
missioner a copy of any report received in response to a request 
made under rule 8. 

(2) Any sum returned in accordance with rule 8 shall be 
disposed of in accordance with the Act. 

Pabt in. — Reoeift and cdmmstraMon in British Indm ofan^ 

money awarded und&r the Icm rdaimg to workmen's oompmsa- 

tion in another ocmniry. 

10. (1) The authorised officer shall be the proper authority 
to receive moneys from transferring authorities. 

(2) If any Commissioner or other Government servant, not 
bemg the authorised officer, receives any sum from a transferring 
authority he shall either forward such sum, together with any 
papers relatmg thereto, to the authorised officer for disposal or 
obtain the iustructions of the authorised officer as to the disposal 
of the sum and papers and act in accordance with his instructions, 
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11. The authorised ofSicer may himself dispose of aay sum 
or part of any sum which he receives or of which he assumes 
control under rule 10 or may send it or any part of it for di^osal to 
such Commisaoner or Oommissioners as he considers proper. 

12. All sums received from a transferring authority shall be 
disposed of as far as possible in accordance with the provisions 
of the Act and the Workmen’s Compensation Rules, 1924 : 

Provided that the directions, if any, received from the trans- 
ferring authority as to the manner in which the sum diould be 
administered shall be complied with. 

13. (1) The authorised ofiB.cer shall forward to the transferring 
authority a report showing how the sum received from him has 
been disposed of. 

(2) Any Commissioner, not being the authorised officer, who 
has ^sposed of any part of the sum, shall make a report in duplicate 
as to the disposal of that part to the authorised officer, and, if the 
sum was received by him from another such Commissioner acting in 
accordance wiih section 21 of the Act, shall forward his report 
through that Commissioner. 

14. Any part of the sum received from the transferring 
authority which shall have remained xmdisbursed after the comple- 
tion of the proceedings shall be returned to the transferring 
authority by, or under the direction of, the authorised officer. 
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Delivery or 
transmission 
of summons 
for service. 


Mode of 
service. 


Service on 

several 

defendants. 

Service to be 
on defendant 
in person 
when practic- 
able or on Ms 
agent. 

Service on 
agent by 
wbom defen- 
dant cames 
on bnsiness. 


CODE OF CIVIL PROCEDURE 

(ACT V OF 1908.) 

First SohedOTiB* 

OEDER V. 

Issue and Service of Summons. 

^ ^ ^ ^ itt mu 

Service of Summons. 

9. (?) Where the defendant resides within the jurisdiction 
of the Court in which the suit is instituted, or has an agent 
resident within that jurisdiction who is empowered to accept 
the service of the summons, the summons shaU, unless the Court 
otherwise directs, be delivered or sent to the proper offioar to 
be served by him or one of his subordinates. 

(0) The proper offtcer may be an officer of a Court other 
than that in which the suit is instituted, and, where he is such 
an officer, the summons may be sent to him by post or in such 
other manner as the Court may direct. 

10. Service of the summons shall be made by delivering or 
tendering a copy thereof signed by the Judge or such officer as 
he appoints in this behalf, and sealed with the seal of the Court. 

11. Save as otherwise prescribed, where there are more 
defendants than one, service of the summons shall be made 
on each defendant. 

12. Wherever it is practicable, service shall be made on 
the defendant in person, unless he has an agent empowered to 
accept service, in which icase service on such agent shall he 
sufficient. 

13. (J) In a suit relating to any business or work against 
a person who does not reside within the local limits of the 
jurisdiction of the Court from which the summons is issued, 
service on any manager or agent, who, at the time of service, 
petsonaEy carries on such business or work for such person within 
such limits, shall he deemed good servioe. 

(2) Fox the purpose of this rule the master of a ship shall 
he deemed to be the agent of the owner or charterer. 

Workmen’s Oattipensation Eulefl, rule 38, 
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First Schedule, Order V. 

^ 14. Where in a stiit to obtain relief respecting, or oompen- Service on 
sation for wrong to, inunorable property, service cannot 
made on the defendant in person and the defendant has no agent 
empowered to accept the service, it may be made on any agent imiaomMe 
of the defendant in charge of the property. ptopMfcy. 

15. Where in any suit the defendant cannot be found and Whoreservi* 
has no agent empowered to accept service of the summons <m 

his b^lf, service may be made on any adult male member of c^deAewi. , 
the family of the defendant who is residing with him. ^ 

Explanation.— A servant is not a member of the family within . . 

the meaning of this rule. i 

16. Where the serving officer ddivers or tenders a copy of Pcraonsemed 
the summons to the defendant personally, or to an ^ent or other 

person on his behalf, he diaU require the signature of the person men^ 
to whom the copy is so delivered or tendered to an acknowledg- 
ment of service endorsed on the original summons. 

17. Where the defendant or his agent or such other person Prooedow* 
as aforesaid refuses to sign the acknowledgment, or where the 
serving officer, after udhg all due and reasonable ffiligence, csmnot to aece^ 
find the defendant, and there is no agent empowered to accept serriee,^ 
service of the summons on his behalf, nor any other pemon on * 
whom smvice can be made, the serving officer shall affix a ccpy 

of the summons on the outer door or some other conspicuous , , 

part of the house in which the defendsmt ordinadly xeddes or v 

carries on business or personaly works for gain, and shall then 
return the original to the Court from which it was issued, with a 
report endorsed thereon or annexed thereto stating that he has so 
affix- ed the copy, the circumstances under which he did so, and 
the name and address of the person (if any) by whom the house 
was identified and in whose presence the copy was affixed. 

18. The serving officer shall, in fdl cases iu which the 
summons has been served under rule 16, endorse or annex, or 
cause to be endorsed or annexed, on or to the original summons, semce. 
a return stating the time when and the manner in which tiie 
summons was smrved, and the name and address of the pemon 

(if any) identifying the person served and witnesang the ddfivery 
or tender of the summons. 

19. Where a s iiTtimo na is returned under rule 17, the Court Examinaiioii 
diall, if the return under that rule has not been verified by the ^ffi^^**** 
affidavit of the serving officer, and may, if it has been so verified, 
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First Schedujh. Order 7. 

examine tlie serving officer on oath, or cause him to be so examined 
by another Court, touching his proceedings, and may make such 
further inquiry in the matter as it thinks fit; and shall either 
declare that the summons has been duly served or order such 
service as it thinks fit. 


Substituted 20. (1) Where the Court is satisfied that there is reason 
servioe. believe that the defendant is keeping out of the ■way for the 

purpose of avoiding service, or that for any other reason the 
summons cannot be served in the ordinary ■way, the Court diaU 
order the summons to be served by affising a copy thereof in 
some conspicuous place in the Court-house, and also 'npcm some 
conspicuous part of the house (if any) in which the de^dant 
is known to have last resided or carried on business or per^ally 
worked for gain, or in such other manner as the Court thinks 
fit. 


Effect of sub. Service substituted by order of the Court shall be as 

stituted ' effectual as if it had been made on the defendant personally, 
service. 


Where service (3) Where service is substituted by order of the Court, the 
timffOT Court shall fix such time for the appearance of the defendant as 
appearance the case may require, 
to be fixed. 


Service of 21. A summons may be sent by the Court by which it is 

wheM^defon- issued, whether ■within or without the province, either by one 
dant resides of its officers or by post to any Court (not being the High Court) 
^ 0 *^ oTan jurisdiction in the place where the defendant resides, 

other Court. 


Service 
within 
Presidency- 
towns ma 
Bmgoon, of 
summons 
issued by 
Courts 
outside. 


22. Where a summons issued by any Court established 
beyond tbe limits of the to-wns of Calcutta, Madras, Bombay 
and Bangoon is to be served within any such limits, it shall be 
sent to the Court of Small Causes within whose jurisdiction it is 
■to be served. 


Khioh?”! 23. The Court to which a summons is sent under rule 
ioonsfain?.' 21 or rule 22 shall, upon receipt thereof, proceed as if it had been 
issued by such Court and shall then return the summons to the 
Court of issue, together with the record (it any) of its proceedings 
mth regard thereto. 
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24. Where the defendant is confined in a prison, the Service on 
summons shall be delivered or sent by post or otherwise to the ^ 

officer in charge of the prison for service on the defendant. 


25* Where the defendant resides out of British India and^®^®®^b®r6 
lias no agent in British India empowered to accept service, 
summoi^ shall be addressed to the defendant at the place where British India 
he is residing and sent to him by post, if there is postal cornmnnica- ^ a® 

tion between such place and the place where the Court is situate. 


26. Where— Service ia 

(a) in the exercise of any foreign jurisdiction vested in foteigji twri- 
His Majesty or in the Govemor-Gaieral in Council, 
a Political Agent has been appointed, or a Court 
had been established or continued, with power to Court, 
serve a summons isned by a Court under this Code 
in any foreign territory in which the defendant 
resides, or 


(6) the Grovemor-General in Council has, by notification 
in the Gazette of India declared, in respect of 
any Court situate in any such territory and not 
established or continued in the exercise of any such 
jurisdiction as aforesaid, that service by such Court 
of any summons issued by a Court under this Code 
shall be deemed to be valid service, 

the summons may be sent to such Political Agent or Court, 
by post or otherwise, for the purpose of being served upon the 
defendant; and, if the Political Agent or Court returns the 
summons with an endorsement signed by such Pdirical Agent or 
by the Judge or other officer of the Court that the summons has 
been served on the defendant in manner hereinbefore directed, 
such endorsement shaE be deemed to be evidence of service. 


27. Where the defendant is a pubhc officer (not belonging ^rioe on 
to His Majesty’s mihtary, naval or air forces or Ilis Majesty’s 
Indian Marine Service), or is the servant of a railway company servant of 
or local authority, the Court may, if it appears to it that the railway 
summons may be most conveniently so served, send it for service 

on the defendant to the head of the office in which he is employed, 
tc^ether with a copy to be retained by the defendant. 

28. Where the defendant is a soldier or airman, ihe Semoe on 
Court dfiaE send the summons fox service to his commanding 

officer together with a copy to be retained by the defendant. 

213 



Duty of per. 
sottto whom 
summons is 
delivered or 
sent for 
service. 


Substitution 
of letter for 
summons. 


!Prooedure on 

admitting 

plaint. 


Concise 

statements. 


tSSWS WOBEMSn’s OOUPBNSAHOlir 

Tirst Sohedule. Orders V and Vll. 

29. (I) WliOTe a siumnons is delivered or sent to any person 
for service under rule 24, rule 27 or rule 28, such person shall 
be bound to serve it, if possible, and to return it under his 
signature, ■with the written acknowledgment of the defendant, 
and such signature shall be deemed to be e'vidence of service, 

{k) Where from any cause service is impossible, the sum- 
mons shall be returned to the Court with a full statement of 
such cause and of the steps taken to procure service, and such 
statement diaU be deemed to be evidence of non-service, 

30. (7) The Court may, notwithstanding anything here- 
inbefore contained, substitute for a summons a lett^ »gned 
by the Judge or such officer as he may appoint in this behalf, where 
the defendant is, in the opinion of the Court, of a rank entitling 
him to such mark of consideration. 

(2) A letter substituted under sub-rule (J) shall contain aU 
the particulars required to be stated in a summons, and, subject 
to the provisions of sub-rule (3), shall be treated in all respects as 

a StllKUllOIlS. 

(3) A letter so substituted may be sent to the defendant 
by post or by a special messenger selected by the Court, or 
in any other manner which the Court thinks fit ; and, where the 
defendant has an agent empowered to accept service, the letter 
may be delivered or sent to such agent. 


OEDiE vn. 

Plaint. 


***** 3|I 

9. (7) The plaintifi shall endorse on the plamt or annex 
thereto, a list of the documents (if any) which he has produced 
along -with it; and, if the plaint is admitted, shall present as many 
copies on plain paper of the plaint as there are defendants, 
unless the Court by reason of the length of the plaint or the 
number of the defendants, or for any other sufficient reason, 
permits him to present a like number of concise statements of 
the nature of the claim made, or of the relief claimed in the suit, 
in which case he §hall present such statements. 

(2) Where the plaintiS sues, or the defendant or any of the 
defendants is sued, in a r^resentative capacity, such statements 
shall show in what capacity the plaintifi or defendant sues or is 
sued. 
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Wwti, Sc^edade. Order VII. 

(3) The plaiatifi may, by leave of the Court, amend such 
statements so as to make them correspond with the plaint. 

(4) The chief ministerial o£S.cer of the Court dball sign 
such list and copies or statements if, on examinatiQn, he finds 
than to be correct. 

10. (J) The plaint diaU at any sb&ge of the suit be returned B«ta*ne€ 
to be presented to the Court in which the suit should have beeo^^*^*" 
instituted. 

(2) On returning a phunt the Judge shall endorse ther60®.p«K>aaBre'«^^ 
the date of its presentation and return, the name of tee parly retntaing i, 
presenting it, and a brief statement of tee reasons for returning 
it. 


11. The plaint shall be reiected in the following oases : — 
(a) where it does not disclose a cause of action ; 

(h) where tee rdief claimed is undervalued, and tee plain- 
tiff, on being required by tee Comt to correct tee 
valuation within a time to be fixed by the Court, 
fails to do so ; 

(c) where tee relief claimed is properly valued, but the 

plaint is written upon paper insufficientiy stamped, 
and tee plaintiff, on being required by the Court 
to supply tee requitite stamp-paper within a time 
to be fixed by tee Court, fails to do so ; 

(d) where the suit appears from the statement in tee plaint 

to be barred by any law. 


12. "Where a plaint is rejected the Judge shall record an Procedwe on 

order to that effect with the reasons for such order. rejeoting 

plalnK 

13, The rejection of the plaint on any of the grounds here- wtoe 
inbef ore mentioned shall not of its own force preclude the tion of p&wit 
plaintifE from presenting a fresh plaint in respect of the same 

cause of action. ittion of £r^ 

pkhist. 

Domments Sdied on in Plaint. 


14. (i) Where a plaintiff sues upon a docmnent in his 
possession or power> he shall produce it in Court when the plaint 
is presented, and shall at the same time deliver the document 
or a copy thereof to he filed with the plaint. sues. 
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ment not pro- 
duced when 
plaint filed. 


First SekeMe. Order VII. 

(2) Where he relies on any other documents (whether in 
his possession or power or not) as evidence in support of his 
claim, he shall enter such documents in a list to be added or 
annexed to the plaint. 

15. Where any such dociunent is not in the possession or 
power of the plaintiff, he shall, if possible, state m whose posses- 
sion or power it is. 


16. When the suit is founded upon a negotiable instru- 
ment, and it is proved that the instrument is lost, and an 
indemnity is given by the plaintiff, to the satisfaction of the 
Court, against the claims of any other person upon such instru- 
ment, the Court may pass such decree as it would have passed 
if the plaintiff had produced the instrument in Court when the 
plaint was presented, and had at the same time delivered a copy 
of the instrument to be filed with the plaint. 

17. (1) Save in so far as is otherwise provided by the 
Bankers’ Books Evidence Act, 1891, where the document on 
which the plaintiff sues is an entry in a shop-book or other 
account in his possession or power, the plaintiff shall produce 
the book or account at the time of i^ng the plaint, together with 
a copy of the entry on which he relies. 

(2) The Court, or such officer as it appoints in this behalf, 
shall forthwith mark the document for the purpose of identi- 
fication ; and, after examining and comparing the copy with the 
original, shall, if it is found correct, certify it to be so and return 
the book to the plaintiff and cause the copy to be filed. 

18. (!) A document which ought to be produced in Court 
by the plaintiff when the plaint is presented, or to be entered 
in the list to be added or annexed to the plaint, and which is not 
produced or entered accordingly, shall not, without the leave of 
the Court, be received in evidence on his behalf at the hearing of 
the suit. 

(2) Nothing in this rule applies to documents produced for 
cross-examination of the defendant’s witnesses, in answer 
to any case set up by the defendant or handed to a witness merely 
to refresh his memory. 
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OEDEE IX 


Appearance of Parties and Consequence of Non-appearance. 


1. On. the day fixed in the sununons for the defendant to Parties to sji- 
appear and answer, the parties shall he in attendance at 
Conrt-house in person or by thdr xeq>eetive pleadera, and the moiBforde- ' 
suit shall then be heardnnless the hearing is adjourned to a future fendant to 
day fixed by the Court. 

2. Wlxere on the day so jSxed it is foiind that the smnmons 

has not been served upon the defendant in consequence of thesoitvfeer^f 
failure of the plaintiff to pay the court-fee or postal charges (if ^ 

any) chargeable for such service, the Court may make an order consequents 
that the suit be dismissed : 

Provided that no such order shall be made although the cost»» 
summons has not been served upon the defendant, if on the day 
fixed for him to appear and answer he attends in person or by 
agent when he is allowed to appear by agent. 

3. Where neither party appears when the suit is called on 
for hearing, the Court may make an order that the suit be dis- 

missed. dismissed. 


4. Where a suit is dismissed undra rule 2 or :^e 3, the 
plaiiLtiff may (subject to the law of limitatiott) bring a fre^ gmt « Court 
suit ; or he may apply for an order to set the dismissal aside, may restore 
and if he satisfies the Court that there was sufficient cause for 
his not paying the eourt-fee and postal charges (if any) req[tiir^ 
within the time fixed before the issue of the summons, or for his 
non-appearance, as the case may be, the Court shall make an oldest 
setting aside the dismissal and shaE appoint a day for proceeding 
with the suit. 


5. (2) WhCTe, after a summons has been issued to theDismi^lof 
defendant, or to one of several defendants, and returned unsescved, 
tbe plaintiS fails, for a period of three months from the^ date g^maions 
of the return made to the Court by the officer ordinarily certifying 
to the Court returns made by the secvir^ officers, to apply for'^thiie 
the issue of a fresh summons the Court shaU make an order that taanXba to 
the suit be dismissed as against such defendant, unless the 
tifi has within the said period satisfied the Court that — 

(o) he has failed after using his best endeavours to dis- 
cover the residence of the defendant who has not 
been served, or 
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First Schedule. Order IX. 

(b) such, defendant is avoiding service of process, or 

(c) there is any other sufficient cause for extending the 

time, 

in which case the Court may extend the time for making such 
appKoation for such period as it thinks fit. 

(2) In such case the plaintiff may (subject to the law of 
limitation) bring a fresh suit. 

6. (I) Where the plaintiff appears and the defendant does 
not appear when the suit is called on for hearing, then — 

(а) if it is proved that the summons was duly served, the 

Court may proceed ex paste ; 

(б) if it is not proved that the summons was duly served, 

the Court shall direct a second summons to be 
issued and served on the defendant ; 

(c) if it is proved that the summons was served on the 
defendant, but not in sufficient time to enable 
him to appear and answer on the day fixed in the 
summons, the Court shall postpone the hearing 
of the suit to a future day to be ^ed by the Court, 
and shall direct notice of such day to be given to 
the defendant. 

{2) Where it is owing to the plaiutifi’s default that the 
summons was not duly served or was not served in sufficient 
time, the Court shall order the plaintiff to pay the costs occasioned 
by the posl^onement. 

7. Where the Court has adjourned the hearing of the suit 
&B paste, and the defendant, at or before such hearing, appears 
and assigns good cause for his previous non-appearance, he may, | 
upon such terms as the Court directs as to costs or otherwise, 
be heard in answer to the suit as if he had appeared on the day 
fixed for his appearance. 


8. Where the defendant appears and the plaintiff does not 
appear when the suit is called on for hearing, the Court shall 
jnake an order that the suit be dismissed, unless the defendant 
admits the claim, or part thereof, in which case the Court shall 
pass a decree ags&ist the defendant upon such admission, and, 
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rait asit <*“ 

^ srjL^ns 

Court that there was suffiMA-nf ^ j? ^ ^ ^ satisfies the foesh suit- 

wk^. tie »a SJtTte CS 

a^n order setting aside f-hA i Court shall make 

‘k. I ‘LSoSf ”* 

=.«» of ZrippS tt«o one, «d o»e 

l»a appoarea, or »ake apol, orf« a, it tKfit. SS 

or «S, ^tZr'aTtto'^S? au. opo, and 

Ss^t”"* "I- aHtf t^ x.'sar.. 

judgment, make such order as it tTiinlm fit — i+i. ^ ** oneormose 

defendants who do not auSw ^ ^ ^ f 

to ’'ko kas 1«» „ri«od o,*^ 

oient^^A^^f X 1- “ P®SOn, or show- suffi- 

«e to pwnta. and d^oSST^^^^XIot; ST 

appear in 

Seiiinjr oside Decrees Exparte, 

a. ilntpnil^l 03kS6 in which a decree is passed ecc parte against Setting saifie 
a defendant, he may apply to the Court by wHchke de^^®‘^««' 
was passed for an order to set it aside ; and if he satisfies 
Oort that tie ammnoa. ™ not dpIj’».:vo4 SSu 
prt^ y any OTffloient oauae ioiri appearmg thi 
ST^ was ^Ued on for hearing, the Court sh^ j3e an order 
se^ aside the decree as against him upon such terms as S 

“ otherwise as it thinks fit, and shaU 
appoint a day for proceeding with the suit. 
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The First Sche&tde. Order XIII. 

Provided that where the decree is of such a natiire that it 
canaot be set aside as against such defendant only it may be set 
aside as against all or any of the other defendants also. 

14. No decree shall be set aside on any such application 
as aforesaid unless notice thereof has been served on the opposite 
party. 


OEDER XIII 

Prodmtion, Impounding cmd Return of Doouments. 

1. (i) The parties or their pleaders shall produce, at the 
first heating of the suit, aU the documentary evidence of every 
description in their possession or power, on which they intend to 
rely, and which has not already been filed in Court, and all 
documents which the Court has ordered to be produced. 

(2) The Court shall receive the documents • so produced : 
Provided that they are accompanied by an accurate list thereof 
prepared in such form as the High Court directs. 

2. No documentary evidence in the possession or power 
of any parly which should have been but has not been produced 
in accordance with the requirements of rule 1 shall be received at 
any subsequent stage of the proceedings unless good cause is shown 
to the satisfaction of the Court for the non-production thereof, 
and the Court receiving any such evidence shall record the reasons 
for so doing. 

3. The Court may at any stage of the suit reject any 
document which it considers irrelevant or otherwise inadmissible, 
recording the grounds of such rejection. 

4. (1) Subject to the provisions of the next following sub-rule, 
there shall be endorsed on every document which has been 
admitted in evidence in the suit the following particulars, namely 

(а) the number and title of the suit, 

(б) the name of the person producing the document, 

(o) the date on which it was produced, and 

(d) a statement of its having been so admitted ; 
and the endorsement shall be signed or initialled by the Judge. 

{2) Where a document so admitted is an entry in a book, 
account or record, and a copy thereof has been substituted for 
the original under the next foibwing rule, the particulars aforesaid 
shall be endorsed on the copy and the endorsement thereon shall 
be signed or initialled by the Judge. 
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first Schedule. Order XIIL 

5. (2) Save in so far as is otherwise provided by 
Bankers’ Books Evidence Act, 1891, where a document admitted 

in evidence in the suit is an entry in a letter-book or a shop-book admitted 
or other account in current use, the party on whose behalf the book 
or account is produced may ifmnish a copy of the entry. ^o^ts 

{2) Where such a document is an ent^ in a public record records. 
produced from a public office or by a public officer, or an entry 
in a book or account belonging to a person other than a party on 
whose behalf the book or account is produced, the Court may 
require a copy of the entry to be furnished — 

(а) where the record, book or account is produced on 
behalf of a party, then by that parly, or 

(б) where the record, book or account is produced in 

obedience to an order of the Court acting of its own 
motion, then by either or any party 

(3) Where a copy of an entry is furnished under the foregoing 
provisions of this rule, the Court shall, after causing the copy to 
be examined, compared and certified in manner mentioned in 
rule 17 of Order VII, mark the entry and cause the book, account 
or record in which it occurs to be returned to the person producing 
it. 

6. Where a document relied on as evidence by either party 

•f 4 p V TYllPll 1^ ^Tl 

is considered by the Court to be inadmissible in evidence, ttere doctimentB 
shall be endorsed thereon the particnlars mentioned in clauses rejeef^ »8 
(a), (6) and (c) of rule 4, sub-rule (i), toge&er -with a statement 
of its having been rejected, and tihe endorsmnent shall be signed or 
initialled by the Judge. 

7. (1) Every document vsrhich has been admitted in 
evidence, or a copy thereof where a copy has been substituted and i^tnm 
for the original under rule 5, shall form part of the record of the 

suit. 

{2) Documents not admitted in evidence shall not form part 
of the record and shall he returned to the persons lespectivdiy 
producing them. 

8. Notwithstanding anything contained in rale 5 or rule 7 

of this Order or m rule 17 of Order VII, tihe Court may, if it sees to 

sufScient cause, direct any document or book produced before be imponnd- 
it in any suit to be impounded and kept m the custody of an 
officer of the Court, for such period and subject to such coodilions 
as the Court thinks fit. 
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First Sckedtde. Order XIII, 

Return of 9. (I) Any person, wlietlier a party to the suit or not, 

d^'^nts desirous of receiving back any document produced by him in tbe 
suit and placed on the record shall, unless the document is 
impounded under rule 8, be entitled to receive back the same, — 

(o) where the suit is one in which an appeal is not allowed, 
when the suit has been disposed of, and 

(6) where the suit is one in which an appeal is allowed, 
when the Court is satisfied that the time for preferring 
an appeal has elapsed and that no appeal has been 
preferred or, if an appeal has been preferred, when the 
appeal has been disposed of : * 

Provided that a document may be returned at any time 
eariier than that prescribed by this rule if the person applying 
therefor delivers to the proper officer a certified copy to be 
substituted for the original and undertakes to produce the original 
if required to do so : 

Provided also that no document shall be returned which, 
by force of the decree, has become wholly void or useless. 

(2) On the return of a document admitted in evidence, a 
receipt shall be given by the person receiving it. 


OoTurt may 10, (1) The Court may of its own motion, and may in its 
patiw”rom discretion upon the application of any of the parties to a suit, 
its own re- send for, either from ite own records or from any other Court, the 
“5' ofliat rait o. proceediBg. Mid mspert ft. umt. 

(2) Every application made under this rule shall (unless the 
Court otherwise directs) be supported by an affidavit showing 
how the record is material to the suit iu which the application is 
made, and that the applicant cannot without unreasonable delay 
or e 3 q)ense obtain a duly authenticated copy of the record car of 
such portion thereof as the applicant requires, or that the 
production of the original is necessary for the purposes of justice. 

(3) Nothing contained in this rule shaJJ be deemed to enable 
the Court to use in evidence any document which under the law of 
evidence would be inadmissible in the suit. 


Rrcvtaioikgas H. The provisions herein contained as to documents shall, 
to do<mm«ot8 so far as may be, apply to all other material objects producible 

objeotB, 
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FmtSekedide. Order XVI. 


ORDER XVI. 


Summoning and Attendance of Witnesses. 


1 . 


At any time after the suit is instituted, the parties may SxnBmonB to 
1-— ^ — j._ ,T /^ . , , .. . ■‘^ attend to 


obtain, on application to the Court or to such offioar as it appoints 
in this behalf, srunmonses to persons whose attendance is reqnhred or ,, 

either to give evidence or to produce documents, ^ 


2. (1) The party applying for a summons shall, brfore tihe 

summons is granted and within a period to be fix^, pay into 
Court such a sum of money as appears to the CJouxt to be sufficient m 

to defray the travelling and other expenses of the person suimmmed applying 
in passing to and from the Court in which he is required to attend, 

and for one day’s attendance. ^ 

(2) In determining the amount payable under this rule, the Expats, 
Court may in the case of any person summoned to give evidence 

as an expert, allow reasonable remuneration for the time occupied 
both in giving evidence and in performing any work of an expert 
character necessary for the case. 

(3) Where the Court is subordinate to a High Court, r^ard Be&h of 
shall be had, in fixing the scale of such expenses, to any rules made exjpeufles. 
in that behalf. 

3. The sum so paid into Court shall be tendered to the Tentoof 
person summoned, at the time of serving the summons, if it can 

be served personally. 

4. (J) Where it appears to the Court or to such officer as Proc©£;me 
it appoints in this behalf that the sum paid into Court is not 
sufficient to cover such expenses or reasonable remuneration, 

the Court may direct such further sum to be paid to the person 
summoned as appears to be necessary on that account, and, in 
case of default in payment, may order such sum to be levied by 
attachment and sale of the movable property of the party 
obtaining the summons ; or the Court may discharge the person 
summoned, without requiring him to give evidence ; or may both 
order such levy and discharge such person as aforesaid. 


(2) Where it is necessary to detain the person summoned 
tar a longer period than one day, the Court may, from tone to Stained 
time, order the party at whose instance he was summoned to pay more tima 
into Court such sum as is sufficient to defray the expenses of h& 
detention for such further period, and, in default of such deposit 
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Fi^st Schedule, Order XVI, 


being made, may order such sum to be levied by attacbment and 
sale of the movable property of such party ; or the Court may 
discharge the person summoned without requiring him to give 
evidence ; or may both order such levy and discharge such person 
as aforesaid. 


Time, place 5. Every summons for the attendance of a person to give 

produce a document shall specify the time and 
tobesped^°^pla'<5e at which he is required to attend, and also whether his 
fiedinsTim- attendance is required for the purpose of giving evidence or to 
mens. produce a document, or for both purposes ; and any particular 
document, which the person summoned is called on to produce, 
shall be described in the summons with reasonable accuracy. 

Summons to 6- Any person may be summoned to produce a document 
produoo without being summoned to give evidence ; and any person 
document, summoned merely to produce a document shall be deemed to have 
complied with the summons if he causes such document to be 
produced instead of attending personally to produce the same. 


Power to 
require per- 
sons present 
in Court to 
ffire evidence 
or produce 
document. 

Summons 
how served. 


Time for 

serving 

summons. 


Procedure 

where 

witness fails 
to comply 
with 

summons. 


7. Any person present in Court may be required by tbe 
Comrt to give evidence or to produce any document then and 
there in his possession or power. 


8. Evfflfy summons under this Order shall he served as 
nearly as may be in the same maimer as a summons to a 
defendant, and the rules in Order V as to proof of service shall 
apply ia the case of all summonses served imder this rule. 

9. Service ^all ia all cases be made a sufficient time before 
the time specified in the summons for the attendance of the person 
summoned, to allow him a reasonable time for preparation and for 
travelling to the place at which his attendance is required. 

10. (1) Where a person to whom a summons has been issued 
either to attend to give evidence or to produce a document fails 
to attend or to produce the document in compliance with such 
summons, the Court shall, if the certificate of the serving-officer 
has not been verified by affidavit, and may, if it has been so 
verified, examine the serving-officer on oath, or cause him to be 
so examined by another Court, touching the service or non-service 
of the summons. 


(S) Where the Court sees reason to believe that such evidence 
or production is material, and that such person has, without 
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lawful^ excuse, failed to attend or to produce the document in 
compliance with such summons or has intentionally avoided 
service, it may issue a proclamation requiring him to attend to 
give evidence or to produce the document at a time and place 
to be named therein ; and a copy of such proclamation shall be 
affixed on the outer door or other conspicuous part of the house 
in which he ordinarily resides. 

(3) In lieu of or at the time of issuing such proclamation, 
or at any tiine afterwards, the Court may, in its di^retion, i^ue 
a warrant, either with or without bail, for the arrest of such 
person, and may make an order for the attachment of his property 
to such amount as it thinks fit, not exceeding the amount of the 
costs of attachment and of any fine which may be imposed under 
rule 12 : 


Provided that no Comt of Small Causes shall make an order 
for the attachment of immovable property. 

11. Where, at any time after the attachment of his property. If tdijoeas 
such person appears and satisfies the Court, — 

(а) that he did not, without lawful excuse, fail to comply 

with the summons or intentionally avoid service, and, withdrawn 

(б) where he has failed to attend at the time and place 

named in a proclamation issued under the last 
preceding rule, that he had no notice of such 
proclamation in time to attend, 
the Court shall direct that the property be released from attachment, 
and shall make such order as to the costs of the attachment as 
it thinks fit. 


12. The Court may, where such person does not appear, or Proeeinre If 
appears but fails so to satisfy the Court, impose upon hun such 

fee not exceeding five hundred rupees as it thinks fit, having 
regard to his condition in life and all the circumstances of the 
case, and may order his property, or any part thereof, to be 
attached and sold or, if already attached under rule 10, to be sold 
for the purpose of satisfying all costs of such attachment, together 
with the amount of the said fee, if any : 

Provided that, if the person whose attendance is required 
pays into Court the costs and fee aforesaid, the Court shall order 
the property to be released from attachment. 

13. The provisions with regard to the attachment and sale 

of property iu the execution of a decree shall, so far as they are ^ ® ® 
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applicable, be deemed to apply to any attachment and sale under 
this Order as if the person whose property is so attached were a 
judgment-debtor. 


Court may of 
its own 
aooord 
summon 
as witnesses 
strangers to 
suit. 


14. Subject to the provisions of this Code as to attendance 
and appearance and to any law for the time being in force, where 
the Court at any time thinks it necessary to examine any person 
other than a party to the suit and not called as a witness by a 
party to the suit, the Court may, of its own motion, cause such 
person to be summoned as a witness to give evidence, or to produce 
any document in his possession, on a day to be appointed, and 
may examine him as a witness or require him to produce such 
document. 


Duty of 16. Subject as last aforesaid, whoever is summoned to 

sromoned to gi’’’® evidence in a suit shall attend at the time and 

give e-ridonce place named in the summons for that purpose, and whoever is 
or produce summoned to produce a document shall either attend to produce 
ooumen . cause it to be produced, at such time and place. 

m^de*art ^ person so summoned and attending shall, unless 

^ ■ the Court otherwise directs, attend at each hearing until the suit 

has been disposed of. 

{2) On the application of either party and the payment 
through the Court of all necessary expenses (if any), the Court 
may require any person so summoned and attending to furnish 
security to attend at the next or any other hearing or until the 
suit is disposed of and, in default of his furnishing such security, 
may order him to be detained in the civil prison. 


Applioaiion 
of rules 10 to 
13. 


17. The provisions of rules 10 to 13 shall, so far as they 
are applicable, be deemed to apply to any person who having 
attended in compliance with a summons departs, without lawful 
excuse, in contravention of rule 16. 


Procedure 
where witness 
apprehended 
cannot give 
evidence or 
produce 
dooument. 


18. Where any person arrested under a warrant is brought 
before the Court in custody and cannot, owing to the absence of 
the parties or any of them, give the evidence or produce the 
document which he has been summoned to give or produce, the 
Court may require him to give reasonable bail or other security 
for his appearance at such time and place as it thinks ht, and, on 
such bail or security being given, may release him, and, in default 
of his giving such bail or security, may order him to be detained 
in the civil prison. 
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19. No one shall be ordered to attend in person to give to 

evidence unless he resides — ^ 

to ftttend. m 

(a) witMa the local limits of the Courtis ordinary original 

jurisdiction, or trifebm cer- 

(&) without such limits but at a place less than fifty or 
(where there is railway or steamer communication or 
other established pubHc conveyance for five-sixths of 
the distance between the place where he resides and 
the place where the Court is situate) less than two 
hundred miles distance from the Court-house. 

20. Where any party to a suit present in Court refuses, Oonseqneuoe 

without lawful excuse, when required by the Court, to 

evidence or to produce any document then and there in hisgiTOe^^noe 
possession or power, the Court may pronounce judgment when called 

him or make such order in relation to the suit as it thinks fit. ^ Court. 


21. Where any party to a suit is required to give evidence ^ 

or to produce a document, the provisions as to witnesses shall ^ 
apply to him so far as they are applicable. parties 

sTumBoned. 


OEDEE XVII 
A^curnmmfs, 

1. (1) The Court may, if sufficient cause is shown, at any Court my 
stage of the suit grant time to the parties or to any of them, and f 

may from time to time adjourn the hearing of the suit. 

(2) In every such case the Court shall fix a day for theCkwtsof 
further hearing of the suit, and may make such order as it thinks 
fit with respect to the costs occasioned by the adjournment : 

Provided that, when the hearing of evidence has once begun, 
the hearing of the suit shall be continued from day to day until 
all the witnesses in attendance have been examined, unless the 
Court finds the adjournment of the hearing beyond the following 
day to be necessary for reasons to be recorded. 

2. Where, on any day to which the hearing of the suit is Procedure if 

adjourned, the parties or any of them fail to appear, the Court ou 

may proceed to dispose of the suit in one of the modes directed day fixed, 
in that behalf by Order IX or make such other order as it thinks fit, 
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Court my 3. Where any party to a suit to whom time has been granted 
produce his evidence, or to cause the attendance of his 
either party* witnesses, or to perform any other act necessary to the further 
^uw e^**’ which time has been allowed, the Court 

deuce, etc. “^7* notwithstanding such default, proceed to decide the suit 
forthwith. 


ORDER XXIII 

WitMrawal and Adjustment of Suits, 

ol*sdt*o^ 1. (I) At any time after the institution of a suit the plaintiff 
abandomnent against all or any of the defendants, withdraw his suit or 

of part of abandon part of his claim, 
claim. 

(2) Where the Court is satisfied — 

(а) that a suit must fail by reason of some formal defect, or 

(б) that there are other sufficient grounds for allowing the 
plaintiff to institute a fresh suit for the subject-matter 
of a suit or part of a claim, 

it may, on such terms as it thinks fit, grant the plaintiff permission 
to withdraw from such suit or abandon such part of a claim with 
liberty to institute a fresh suit in respect of the subject-matter of 
such suit or such part of a claim. 

(3) Where the plaintiff withdraws from a suit, or abandons 
part of a claim, without the permission referred to in sub-rule 
(2), he shall be liable for such costs as the Court may award and 
shall be precluded from instituting any fresh suit in respect of 
such subject-matter or such part of the claim. 

(d) Xothing in this rule shall be deemed to authorize the 
Court to permit one of several plaintiffs to withdraw without the 
consent of the others. 

2. In any fresh suit instituted on permission granted under 
by prece^g rule, the plaintiff shall be bound by the law of 

first snit. limitation in the same manner as if the first suit had not been 
instituted. 



WORKMEN’S COMPENSATION RETURNS* 

In exercise of the powers conferred by section 16 of the 
Workmen’s Compensation Act, 1923 (VIII of 1923), and in 
supersession of the Notification of the Government of Infia in the 
Department of Industries and Labour, No. L.-1189, dated the 26th 
June 1924, the Governor General in Council is pleased to direct 
that an annual return in the form set forth in the Schedule 
hereto annexed shall be furnished by every persoh employing 
workmen who are: — 

(A) employed ina place which is a factory within the meaning 
of clause (j) of section 2 of the Factories Act, 1934 ; 

(B) employed within the meaning of clause (d) of section S 
of the Indian Mines Act, 1923, in any mine which is 
subject to the operation of that Act ; 

(C) employed as railway servants otherwise than in a factory 
or mine; 

(D) employed, otherwise than in a clerical capacity or in a 
factory or mine, in connection with the operation or 
maintenance of a tramway as defined in section 3 of the 
Indian Tramways Act, 1886 ; 

(E) employed in any of the following categories but not 
falling under any of the foregoing heads (A), (B), 
(O)and(D):— 

(i) otherwise than in a clerical capacity in the service of 
any Port Trust or Port Commission within the limits^ 
of any port subject to the Indian Ports Act, 1908 ; 
(ii) in the manufacture or handling of explosives in any 
premises wherein, or within the precincts whereof, 
on any one day of the preceding twelve months, 
ten or more persons have been so employed ; 

{Hi) in the service of any fire brigade ; 

{iv) otherwise than in a clerical capacity in connection 
with operations for winning natural petroleum or 
natural gas ; 

(u) otherwise than in a clerical capacity on any estate 
which is maintained for the purpose of growing 
cinchona, coffee, rubber, or tea, and on which on 
any one day in the preceding twelve months twenty- 
five or more persons have been so employed ; 

*Qo 7 enune]it of India', Department of Indnetries and Lalionr, Notification 
No. L.-1189, dated tbe 28th March 1936. 
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(m) otherwise than in a clerical capacity in the generating, 
transforming or supplying of electrical energy, 

(vii) in producing cinematograph pictures intended for 
public exhibition or in exhibiting such pictures. 

2. The return, which shall relate to a calendar year, shall 
be furioished on or before the 1st February following the year to • 
which the return relates, and the first return shall rdate to the year 
1936. 

3. The return shall be signed (a) by the employer, or where 
there is more than one employer by any employer, or (6) by any 
person directly responsible to the employer or employers for the 
management of the establishment to which it relates. 

4. The return shall be furnished : — 

(а) for workmen of all categories except (0) in paragraph 1 — 

(») in the Punjab~to the Inspector of Factories ; 

(ii) in other provinces — ^to the Commissioner fdr Workmen’s 
Compensation for the area within which the said 
workmen are normally employed unless the local 
Government by notification in the local official 
Gazette specifies any other authority to whom the 
return shall be furnished ; 

(б) for workmen falling in category (C) in paragraph 1 — 
to the Secretary to the Railway Board (Railway 

Department), Government of India. 

6. When the local Government or the Railway Board so 
direct the return shall be furnished in duplicate. 

6. Notwithstanding anything hereinbefore contained, the 
aforesaid return is not required to be submitted by any employer 
in respect of compensation paid on account of injuries sufiered 
by his workmen during any period for which his liability under 
the Act has been insured with a Mutual Indemnity or other 
Insurance Company or during which he is a member of an 
association of employers which deals on behalf of its members 
with claims for compensation under the Act, if such company or 
association has with the consent of the local Government under- 
taken to submit returns as nearly as may be in the form set forth 
in the Schedule hereto annexed in respect of the employers insured 
with such company or belonging to such association. Such 
undertaking shall provide that the said returns shall be submitted 
not later than the 1st February, or at the discretion of and subject 
to such conditions as the local Government may impose, the 1st 
March following the year to which they relate. 
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SCHEDtHE. 

n 

iince ™-i f OfK ^0 31 sf Decemiier 19 

net 

Tom or viUage [ /m„ , . 

Post Office j omitted in case railways.) 

Name of establishment^ 


Average nwmbers^ employed per davl^^'^ 


cases of 
injuries* in 
respect of 
wMeh final 

compensation 
lias been paid 
during the 
year 


Amount of , 
compensation® 
paid. ' 


cases of 
diseases* in 
respect of 
which final 

compensation 

has I^n paid] 
during the 
year, 


Amount of 
compensation® 
paid. 



® In oases where more establishments than one are owned K +t. 
employer, a separate return should be furnished for 
m any establishment the workmen employed fall in two or 
categories to which the return relates lej., b the^j^yi 
A and B (»)] a separate sheet should be used for the^ri^iM nf ^ ^ oa^ones 
‘Enter the class of e^bHshment wcordW to category. 

C.g., cotton weamg and spinmng factory, coal mine. P^<>cess or product. 

Include only those cases in which the fiml navment of * 

oommenoement. Exclude aU payments m oases in 

*^® year to which the return rektes*^^®"*^** 

»™ 4.^ toH l. 

oom;^nMttion so admissible should be entered in the reS “ e* ®e 
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ASSAM RULES 

Fees.* 

1. Th.e following fees shall be payable in respect of proceed- 
nga under the Act — 

(а) Where compensation is claimed in 

the form of recurring payments . , Eight annas. 

(&) Where compensation is claimed 

in the form of a lump sum . One rupeewhere 

the sum does 
not ezcejed 
Rs. 600 flus 
one rupee for 
each addition- 
al sum of 
Rs. 600 or 
fraction there- 
of. 

2. Applications for commutation- 

fa) By agreement between the parties. . Eight annas. 

(б) In all other oases . . . Two rupees. 

3. Applications for the deposit of compensation — 

(a) Under section 8 (1) of the Act . . Nil. 

(b) Under section 8 (2) of the Act 

(in respect of each person to 

whom compensation is payable). . Bight annas. 

4. Applications for distribution "by de- 

pendants for each dependant .. One rupee. 

6. Application for review — 

(a) Where the review claimed is the 
. continuance, increase, decrease 
or ending of half-monthly pay- 
ments .. .. Eight annas. 

(5) Where the half-monthly payments 
are sought to be converted into 
lump sum . . . . Two rupees. 

(c) In all other cases . . . One rupee. 

tales relatiiw to both fees and costs wete ptomulgated in Bevenue 
Bepattiawt NotifioationlSfo. 1688-B., dated the 18th July 19§4. 
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Applications for the re^tration of agre^ents — 

{a) Where the application or the memo- 
randum of agreement is signed 
by both parties .. Nil. 

(&) In all other cases , . , , Eight annas. 

7 . Applications to summon witness — 

(a) For the first witness mentioned in 

the application . . . Eight annas. 

(b) For every subsequent witness . . Four annas. 

8. AppHcations for indemnification . . Three rupees. 

9. Application for the recovery of compensation — 

(а) Under an order already passed by 

the Commissioner . . . . Eight annas. 

(б) In all other cases . , , . The same fee as 

is payable on a 
similar appli- 
cation for 
compensation. 

10. All applications not otherwise provided 

. . . . . . Eight annas. 

2. ^ In the case of any application falling under head X the 
Commissioner may, if he thinks fit, permit the application to be 
made without fee. 

3. If in any case the Commissioner considers that he ought 
to pass orders granting relief of a different kind or to a different 
extent from that claimed by the applicant, and if the fee which 
would have been payable by the applicant on an application for 
the relief which the Commissioner considers to be due is greater 
than the fee which has actually been paid, the Commissioner may 
require the applicant to deposit fees to the extent of the difference. 

Costs. 

(1) Where the Commissioner directs that any co^ts shall not 
follow the event, he shall state his reasons in writing. 

(2) The costs which may be awarded shall include — 

(a) the charges necessarily incurred on account of court- 

fees; 

(b) the charges necessarily incurred on subsistence to 

witnesses ; and 

(o) pleader’s fee on the scale prescribed in the following 
rule. 
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(3) In any proceeding involving an application for com- 
pensation in the form of a lump sum, an application for commu- 
tation, or an application for indemnification, the fee allowed 
shall be Rs. 10 subject by special order of the Commissioner 
to diminution to a sum not less than Rs. 5 and to increase to 
a sum not more than Rs. 60 for each such proceeding. In all 
other applications the fee allowed shallf be Rs. 6 subject to 
increase by special order to a sum not exceeding Rs. 20. 

(4) When a party engages more pleaders than one to conduct 
or defend a case, he shall be allowed one set of costs only. 

(6) When several defendants having substantially one defence 
to make employ several pleaders they shall be allowed one set of 
costs only. In such cases it will be for the applicant, at the time 
of hearing, to ask for a direction of the court that separate costs 
be not allowed. 

(6) When two or more defendants having separate sub- 
stantial defences have engaged the services of one pleader, they 
shall be allowed separate sets of costs. In this case it will be 
for the defendants interested to apply at the hearing for separate 
costs. 

(7) When several defendants having separate defences are 
represented by separate pleaders, they shall be entitled to 
separate costs. 

Statements regarding fatal aeddenis.* 

(1) The notice sent by a Commissioner under sub-section 
(1) of section 10 A of the Act shall be in Form X and shall be 
accompanied by a copy of Form Y. 

(2) The statement submitted by an employer under section 
10 A shall be in Form Y. 


♦N'otifioatxon JTo, 863-0. J., dated the 19th February 1934. The two forms 
are similar to the forms for the United Provinces (pages 274-6). 




BENGAL RULES^ 


CHAPTER I. 

Fees. 

1. The following fees shall be payable in respect of proceed- 
ings under the Act — 

I. Applications for compensation — 

(а) Where compenation is claim- 

ed in the form of recurring 
payments . , , . Eight annas. 

(б) Where compensation is 

claimed in the form of a 

lump sum . . . . One rupee where the 

sum does not exceed 
Rs. 500 'plm one 
rupee for each addi- 
tional sum of Rs. 500 
or fraction thereof. 

II. Applications for commutation— 

* {a) By agreement between the 

parties .. .. Eight annas. 

(6) In all other cases . . Two rupees. 

HI. Applications for the deposit of compensation — 

{a) Under section 8 (1) of the 
Act .. ..Nil. 

(6) Under section 8 (2) of the Act 
(in respect of each person 
to whom compensation is 
payable) . . . . Eight annas, 

IV. Applications for distribution by 

dependants . . . . Eight annas for each 

dependant, subject 
to a maximum of 
rupees five, 

’'^Bengal GovBmment Notifications 3426-Com„ dated 3rd July 1924» and 
6807.Com„ dated 1st October 1934. 
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V. Applications for review — 

(ffl) Where the review claimed is 
the continuance, increase, 
decrease or ending of half- 
monthly payments . . Eight annas. 

(6) Where the half -monthly pay- 
ments are sought to be con- 
verted into a lump sum . . Two rupees. 

(c) In all other cases . . One rupee. 

VI. Applications for the registration of 
agreements — 

(a) Where the application or the 
memorandum of agreement 

is signed by both parties . . Nil. 

(b) In all other oases . , Eigh^annas. 

VII. Applications to summon witness — 

(o) For the first witness mention- 
ed in the application . . Eight annas. 

(6) For every subsequent witness Four annas. 

VIII. Applications for indemnification, . Three rupees. 

IX. Applications for the recovery of 
compensation — 

(a) Under an order already passed 

by the Commissioner .. Bight annas. 

(b) In all other cases . . The same fee as is 

payable on a similar 
application for com- 
pensation. 

X, All applications not otherwise 

provided for . . . . Eight annas. 

2. In the case of any application falling under head X of 
rule 1 the Commissioner may, if he thinks fit, permit the appli- 
cation to be made without fee. 

S. If in any case the Commissioner considers that he ought 
to pass orders granting relief of a different kind or to a different 
extent from that claimed by the applicant, and if the fee which 
would have been payable by the applicant on an application for the 
relief which the Commissioner considers to be due is greater than 
the fee which has actually been paid, the Commissioner may 
require the applicant to deposit fees to the extent of the difference. 
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Costs. 

1. Where the Comimssioner directs that any costs shall not 
follow the event, he shall state his reasons in writing. 

2. The costs which may be awarded diall include — 

(а) the charges necessarily incurred on account of court- 

fees, 

(б) the charges nec^sarily incurred on suhsistenoe money 

to witnesses, and 

(o) pleaders^ fees on the scale prescribed in the foBowh^ 
rule 

3. In any proceeding involving an application for coomp^m- 
tion in the form of a lump sum, an application for commutation 
or an application for indernnifioaton, the fee allowed shallbeEs.lO. 
subject by special order of the Commissioner to diminution to a 
sum not less than Ks. 5 and to increase to a sum not more than 
ErS. 50, for each such proceeding. In all other applications the 
fee allowed shall be Es. 5, subject to increase by special order to a 
sum not exceeding Es. 20. 

4. When a party engages more pleaders than one to conduct 
or defend a case, he shall be allowed one set of costs only. 

5. When several defendants having substantially one defence 
to make employ several pleaders, they shall be allowed one set of 
costs only. In such cases it wiU be for the applicant, at the time 
of hearing, to ask for a direction of the Court that separate costs 
be not allowed. 

6. When two or more defendants having separate substantial 
defences have engaged the services of one pleader, they shall be 
allowed separate sets of costs. In this case it will be for the 
defendants interested to apply at the hearing for separate costs. 

7. When several defendants having separate defences are 
represented by separate pleaders, they shall be entitled to separate 
costs. 


CHAPTER III. 

Statements regarding fatal accidents. 

1. The notice to be sent to a workman’s employer by a 
Commissioner under sub-section (1) of section lOA of tihe Act shall . 
be in Form I and shall be accompanied by a copy of Form II, 

2. The statement to be submitted by an employer under 
section lOA shall be in Form II. 

337 



INDIAN WOBKMBN’S OOMFENBATION 

Fobn I. 


To 


Whereas I have received information that* , 

a workman employed by you inf ^has died as the 

result of an accident arising out of and in the course of employment, 
I hereby require you in accordance with section lOA of the Work- 
men’s Compensation Act, 1923, to submit to me within thirty 
days of the receipt of this notice the enclosed form with the parti- 
culars required in paragraphs 1 and 2 and the particulars required 
in eifAer paragraph 3 or paragraph 4 duly filled in. In the event 
of your admitting liability to pay compensation, the necessary 
deposit must, imder section 10 A (2) of the Act, be made within 
thirty days of the receipt of this notice. 

Ccmnissioner 

for Workmen’s Comp&Mobim. 


Date 

Fokm II. 

1. In reply to your notice, dated the 19 

which was received by me on the 19 it is 

submitted that* -residing at (if available, 

home address)— a workman over/undet 15 

years of age employed inf ^ ^met with 

an accident on the 19 as a result of 

which he died on the 19 — . The monthly wages 

of the deceased amounted to Es. . 

2. The circumstances in which the deceased met his death 

were as follows — 


J3. I admit liability to pay as compensation, on account of 

the deceased’s death, the amount of Es. ^whioh was/will be 

deposited by (my agent) ^with you on/before 

tbe 19 . 

f4. I disclaim liability to pay compensation on account of 
the deceased’s death on the following grounds : 


— ^ — Employer. 

♦Insert name of workman. 

tinsert name of establishment. 

fOne of these paragraphs to be stmok ont. 
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CHAPTEE IV. 

Notice boohs under section 10{3). 

1. A notice book shall be maintained of notices under sub- 
section (3) of section 10 by the following classes of employers — 

(a) Any person who has control over any premises which 

is a factory as defined in sub-section (3) of section 2 
of the In<Man Factories Act, 1911. 

(b) The owner, agent or manager of any mine as defined in 

clause (jf) of section 3 of the Indian Mines Act, 1923. 

2. The notice book to be maintained under rule 1 shall be in 
the following form — 

Notice books of accidents. 

{To be filled up by or on behalf of workman.) 

Date and time of accident 

Date and time of notice 

Name of person injured * 

Address 

Cause of injury 


Signature or thumb4mjyression of ^person giving notice. 

(To be filled up by the employer or his agent.) 

Occupation of person injured 

Eate of wages 

Place of accident — 

Nature of injuries — 

Names of eye-witnesses — — 

Note of circumstances — 
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CHAPTER I. 

Fees. 

1. The following fees shall be payable in respect of proceed- 
ings under the Act : — 

I, Applications for compensation : — 

(a) where compensation is claim- 
ed in the form of reeurriug 
payments . . . . eight annas. 

{b) where compensation is 

claimed in the form of a 
lump sum . . . . one rupee where the 

sum does not exceed 
Rs. 600 phis one 
rupee for each addi- 
tional sum of Rs. 500 
or fraction thereof. 

II, Applications for commutation : — 

(a) by agreement between the 

parties . . . . eight annas. 

(b) in all other cases . . . . two rupees. 

HI. Applications for the deposit of compensation • 

(a) under section 8 (1) of the 

Act .. ..nil 

(b) under section 8 (2) of the Act 

(in respect of each person 
to whom compensation is 
payable) .. ei^t annas. 

IV, Applications for distribution by 
dependants for each depen- 
dant . . . . . . one rupee. 

* Ohapters I and II were promulgatod in Berenne Dspartment Kotifloation 
No. 23U>il-4-24 of the mjuljr 1924, (Raptor II inNotSfioationNo. 699-XI- 
2 Com. of 6th Mwroh 1934 and Chapter IV in Notifioation No. 164-XT- 
18>0oin.-B. of 16th July 1936. 
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V. AppKcations for review : — 

{a) where the review claimed is 
tile continuance, increase, 
decrease or ending of half- 
monthly payments . eight annas. 

(6) where the half-monthly pay- 
ments are sought to be con- 
verted into a lump sum . . two rupees. 

(c) in all other cases , , one rupee. 

VI. Applications for the registration of 

agreements : — 

(а) where the application or the 
memorandum of agreement 

is signed by both parties . . nil. 

(б) in all other cases . . eight annas. 

VII. Applications to summon witness : — 

(а) for the first witness mention- 
ed in the application . , eight annas. 

(б) for every subsequent witness four annas. 

VIII. Applications for indemnification three rupees. 

IX. Applications for the recovery of 

compensation : — 

{a) under an order already passed 

by the Commissioner . . eight annas. 

(6) in all other cases . . the same fee as is 

payable on a similar 
application for com- 
pensation. 

X. AU applications not otherwise 

provided for .. eight annas. 

2. In the case of any application falling under head X 
the Co mm issioner may, if he thinks fit, permit the application 
to be made without fee. 

3. If in any case the Commissioner considers that he ought 
to pass orders granting relief of a different kind or to a different 
extent from that claimed by the applicant, and if the fee which 
would have been payable by the applicant on an application for the 
relief which the Commissioner considers to be due is greater than 
the fee which has actually been paid, the Commissioner may 
require the applicant to deposit fees to the extent of the difference.^ 
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CHAPTER II. 

Costs, 

4. Where the Commissioner directs that any costs shall not 
follow the event, he shall state his reasons in writing. 

6. The costs which may be awarded shall include — 

(а) the charges necessarily incurred on account of court- 

fees, 

(б) the charges necessarily incurred on subsistence money 

to witnesses, and 

(c) pleader’s fees on the scale prescribed in the following 
rule : — 

6. In any proceeding involving an application for compensa- 
tion in the form of a lump sum, an application % commutation 
or an application for indemnification, the fee allowea shall be Rs. 10 
subject by special order of the Commissioner to diminution to a 
sum not less than Rs. 6 and to increase to a sum not more than 
Rs, 60, for each such proceeding. In all other applications the 
fee allowed shall be Rs. 6, subject to increase by special order to a 
sum not exceeding Rs. 20. 

7. When a party engages more pleaders than one to conduct 
or defend a case, he shall be allowed one set of costs only. 

8. When several defendants having substantially one defence 
to make employ several pleaders, they shall be allowed one set of 
costs only. In such cases it will be for the applicant, at the time 
of hearing, to ask for a direction of the Court that separate costs 
be not allowed. 

9. WTien two or more defendants having separate substantial 
defences have engaged the services of one pleader, they shall be 
allowed separate sets of costs. In this case it will be for the 
defendants interested to apply at the hearing for separate costs. 

10. When several defendants having separate defences are 
represented by separate pleaders, they shall be entitled to separate 
costs. 

CHAPTER III. 

Statements regardmg fatal accidents. 

11. (1) The notice to be sent to a workman’s employer by a 
Commissioner under sub-seotion(l) of section 10-A of the Act shall 
be in Form I and shall be accompanied by a copy of Form II. 

(2) The statement to be submitted by an employer under 
section lO-A shall be in Form 11. 
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FORM I. 

Whereas I have received information that (1) 

a workman employed by yon in (2) has 

died the result of an accident arising out of and in the course 
of employment, I hereby require you in accordance with section 
10-A of the Workmen’s Compensation Act, 1923, to submit to me 
within 30 days of the receipt of this notice the enclosed form with 
the particulars required in paragraphs 1 and 2 and the particulars 
required in either paragraph 3 or paragraph 4 duly filled in. In 
the event of your admtting liability to pay compensation, the 
necessary deposit must, under section 10-A (2) of the Act, be 
made within 30 days of the receipt of this notice. 

.Commissioner for 

Workmen’s Compensation. 

(1) Insert name of workman* (2) Insert name of establishment. 


FORM II. 

1. In reply to your notice dated the 19.. 

which was received by me on the 19 

it is submitted that (1) 

residing at workman 

16 years of age employed in (2) met with 

an accident on the. 19 ... .as a 

result of which he died on the 19 


The monthly wages of the deceased amounted to Rs 

2. The circumstances in which the deceased met his death 
were as follows. * - . . * 


3. I admit liability to pay as compen-*" 
sation, on account of the deceased’s death, 

the amount of Rs which deposited 


19 

4. I disclaim liability to pay compensation 
on account of the deceased’s death on the follow- 
ing grounds : — . ...... . . 




One of these 
paragrapbe to 
be s&nck mt» 


.Employer. 

(2) loseit name of estoblkbrnent. 


(1) Insert name of workman* 
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CHAPTER IV. 

Notice hooks under section 10 (3). 

12. (1) A notice book shall be maintained under sub-section 
(3) of section 10 of the Act by employers who— 

(o) employ more than 460 workmen in iron and steel 
smelting and rolling mills ; 

(6) employ more than 1,300 workmen in copper smelting 
and rehning factories ; 

(c) employ more than 120 workmen in railway workshops ; 

(d) employ more than 160 workmen in sugar factories 

using vacuum pans ; 

(e) employ more than 300 workmen in engineering works 

(including works in which metal pro^cts are manu- 
factured) ; 

(/) employ worbnen in any mine as defined in clause (f) 
of section 3 of the Indian Mines Act, 1923. 

(2) The notice book required to be maintained by sub-rule 1 
shall be in the following form : — 

Form III. 

Notice book of aeddents. 

(To be filled up by or on behalf of workman.) 

Date and time of accident — 

Date and time of notice — - 

Name of person injured ■■■■ 

Address 

Cause of injury — — 

Signatwe or thumb-impression of person giving notice. 

(To be filled up by the employer or his agent.) 

Rate of wages - 

Place of accident ; ____ 

Nature of injuries — — — — - 

Names of eye-witnesses — - 

Note of circumstances — 
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PAET I. 

Pbbliminaet. 

1. Short title. — These rules may be called the Bombay 
Workmen’s Compensation Eules, 1934. 

2. Definitions. — In these rules, unless there is anything 
repugnant in the subject or context,— 

(a) “ The Act ” means the Workmen’s Compensation 

Act, 1923. 

(b) “ Form ” means a form appended to these rules. 

(c) “ Section ” means a section of the Act. 

PAST n. 

Scales of costs anb the fees patable in respect op 

PBOCEEniNGS BEFORE A COMMISSIONER. 

3. Costs. — (1) Where the Commissioner directs that any 
costs shall not follow the event, he shall state his reasons in 
writing. 

(2) The costs which may be awarded shall include — 

(а) the charges necessarily incurred on account of court 

fees; 

(б) the charges necessarily incurred on subsistence money 

to witnesses ; and 

(c) pleader’s fees on the scale prescribed in the following 

rule. 

(3) In any proceeding involving an application for compen- 
sation in the form of a lump sum, an application for commutaiuon 
or an application for indemrafi cation, the fee allowed shall be 
Es. 10 subject by special order of the Commissioner to diminution 
to a sum not less than Es. 5 and to increase to a sum not more 
than Es. 50 for each such proceeding. In all other applications, 
the fee allowed shall be Es. 6 subject to increase by special order 
to a sum not exceeding Es. 20. 

(4) When a party engages mote pleaders than one to conduct 
or defend a case, he shall be allowed one set of costs only. 

* Bombay Government Notification No. 9920, dated 19th September 1934. 
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(6) When several defendants having substantially one defence 
to make employ several pleaders, they shall be allowed one set of 
costs only. In such cases, it will be for the applicant, at the 
time of hearing, to ask for a direction of the Court that separate 
costs be not allowed. 

(6) When two or more defendants haviug separate substantial 
defences have engaged the services of one pleader, they shall be 
allowed separate sets of costs. In this case, it will be for the 
defendants interested to apply at the hearing for separate costs. 

(7) When several defendants having separate defences are 
represented by separate pleaders, they shall be entitled to separate 
costs. 

4. Fees . — The fees specified in column 3 of the subjoined 
schedule shall be payable in respect of the proceedings mentioned 
in the second column of the said schedule : — 

Schedule. 

No. Dosoription of proooodmgs. Amount of Fees. 

I. Applications for compensation— 

(а) 'W’here compensation is claim- 

ed in the form of recurring 
payments . . Bight annas. 

(б) Where compensation is 
claimed in the form of a 

lump sum . . . . One rupee where the 

sum does not exceed 
Bs. 500 plus one 
rupee for each addi- 
tional sum of Bs. 
600 or fraction thmie- 
of. 

II. Applications for commutation— 

(а) By agreement between the 

parties . . . . Eight annas. 

(б) In all other cases . . Two rupees. 

HI. Applications for the deposit of com- 
pensation — 

(a) Under section 8 (1) of the 

Act . . Nil. 

(b) Under section 8 (2) of the 

Act (in respect of each per- 
son to whom compensation 
is payable) .. Bight annas. 


246 



feOMBAlf EULfeg 


IV. Applications for distribution by 

dependants, for each dependant One rupee. 

V. Applications for review — 

(ct) Where the review claimed is 
the continuance, increase, 
decrease or ending of half- 
monthly payments . . Eight annas. 

(6) Where the half-monthly pay- 
ments are sought to be con- 
verted into a lump sum . . Two rupees. 

(o) In all other cases . , One rupee. 

VI. Applications for the registration of 

agreements— 

(а) Where the application or the 
memorandum of agreement 

is signed by both parties Nil. 

(б) In all other cases , . Eight annas. 

VII. Applications to summon witnesses — 

(а) For the first witness mention- 
ed in the application . . Eight annas. 

(б) For every subsequent witness Four annas. 

VIII. Applications for indemnification . - Three rupees. 

IX. Applications for the recovery of 
compensation— 

(а) Under an order already pas- 
sed by the Commissioner . . Eight annas. 

(б) In all other cases . . The same fee as pay- 

able on a simil^ 
application for com- 
pensation. 

X. All applications not otherwise 

provided for . . Eight annas. 

V. B , — ^In the case of any application falling under the head X 
the Commissioner may, if he thinks fit, permit the application to 
be made without fee. 

5. Applicant may be required to deposit eoocess fees . — ^If in any 
case the Commissioner considers that he ought to pass orders 
granting relief of a different kind or to a different extent from that 
claimed by the applicant, and if the fee which would have been 
payable by the applicant on an application for the relief which 
the Coinmissioner considers to be due is greater than the fee which 
has actually been paid, the Commissioner may require the 
applicant to deposit fees to the extent of the difference. 
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PAET III. 

MaINTENANOB of KbGISTBBS, LANGtTAGB OF THE COUBT 

Ebcobds, Cbbtifibd Copies and Allowances to Witnesses 

6. Register of (vpfUcaiions.—ML applications presented to 
the Commissioner shall be registered in a register in Form A. 

7. Register of fatal occidewte.— Every Commissioner shall 
maintain a separate register in Form B of fatal accidents which 
come to his knowledge either on account of deposits made by or 
on behalf of employers, or because of applications made by 
dependants of a deceased workman for an order for deposit and 
payment of compensation. 

8. Register of non-faial accidents . — Every Commissioner 
shall maintain a separate register in Form C of non-fatal accidents 
which come to his knowledge in any of the following ways : — 

(1) On account of applications for registration of memoranda 

of agreements. 

(2) On account of applications for commutation of half- 

monthly payments. 

(3) On account of amount of compensation deposited with 

the Commissioner under section 8 (2). 

(4) On account of applications for settlement of claim 

made by the injured workman. 

9. Language of the record. — The record of the Commissioner 
shall be kept in the English language. 

10. Supply of certified copies to parties. — Certified copies of 
any papers in any proceedings before a Commissioner should be 
suppUed to parties in accordance with the rules in Chapter XIII 
(in so far as they are consistent with the Act) of the M anual of 
Circulars issued by the High Court of Bombay for the guidance 
of Civil Courts. 

11. Allowances to witnesses. — In cases where a Commissioner 
has to issue summons to a witness either at the instance of a party 
to a proceeding before him, or on his own initiative, the allowance 
to be paid to the witness shall be on the same scale as obtains 
in the Court of Small Causes. 

PAET IV. 

12. Fees to assessors. — ^Where in pursuance of the provisions 
of sub-section (2) of section 20 any person possessing special 
knowledge of any matter relevant to the case under inquiry is 

248 



BOMBAY ETJMS 


chosen by the Conunissioner to assist him in holding the sazne^ he 
shall be entitled to such fee as the Commissioner may subject 
to a maximum of rupees fifty and a minimum of rupees tweniy. 

Provided that he shall be entitled to an additional fee of 
rupees ten : 

{a) for each extra case if he is required to sit in more than 
one case on the same day ; and 
(6) for each of the second and third days of any one case. 

PAET V. 

Notice under section 10-A and the statement by the 

EMPLOYER IN REPLY THERETO. 

13. The notice sent by a Commissioner under sub-section (1) 
of section 10 A shall be in Form D and shall be accompanied by a 
copy of Form E. 

14. The statement submitted by an employer under section 
10 A shall be in Form E. 

FORM A. 

{See rule 6). 


Register of AjppUccUiom for the year 19 
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FORM B. 

(See rule 7.) 


Register of fatal acoidents for the year 19 


1 

Bate of information. 

Bate of accident. 

Name of the 
deceased workman. 

Name of the 
Employer. 

1 

Dependants of the 
deceased workman. 

Nature of accident 
and injury. 

Amount of compen-| 
sation and rate of 
monthly wages. 

Bate of distribution 
among the depen- 
dants. 

& 

1 








* 

1 



FORM C 
(Sm rule 8) 
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FOEM D. 

(See rule 13.) 

Wliereas I have received ioformation that (1) 

, a workman employed by you in (2) 

has died as the result of an' accident arising out of and in the 
course of his employment, I hereby require you in accordance with 
section 10 A of the Workmen’s Compensation Act, 1923, to sub- 
mit to me within thirty days of the receipt of this notice the 
enclosed Form with the particulars required in pars^aphs 1, 
2 and 3 and the particulars required in either paragraph 4 or 6 duty 
filled m. In the event of your admitting liahilily to pay cmn- 
pensation, the necessary deposit must, undo; section 10 A (2) ci 
the said Act, be made within thirty days of the rec^t of this 
notice. 

Commissioner for Workmen’s Compensation. 

Dated 193 . 

(1) Insert name of workman. (2) losert name of establishment. 

FOEME. 

(See rule 14.) 

1. In reply to your notice dated the 19 which 

was received by me on the 19 , it is 

submitted that (1) , residing at 

, a workman 15 years 

of age employed in (2) met with an 

accident on the 19 as a result of 

which he died on the 19 . 

The monthly wages of the deceased amounted to Es. 

2. The circumstances in which the deceased met his death 
wese as follows : — 

3. The deceased left the following dependants (3) 

*4. I admit liability to pay as compensation, on aooount 
of the deceased’s death, the amount of Es, which 

deposited with you the 19 . 

*5. I disclaim ifchility to pay compensation on account of 
the deceased’s death on the following grounds : — 

Employer. 

(1) Insert name oi workman. 

(2) Insert name of establishment. 

(3) I^rt names and addresses where known. 

♦One of these paragraphs to be stnicfc out. 
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Costs.* 

1. Where the Commissioner directs that any costs shall not 
follow the event, he shall state his reasons in writing. 

2. The costs which may be awarded shall include — 

{a) the charges necessarily incurred on account of court- 
fees; 

(b) the charges necessarily incurred on subsistence money 
to witnesses ; and 

(o) pleaders’ fees on the scale prescribed in the following 
rule. 

3. In any proceeding involving an application for compen- 
sation in the form of a lump sum, an appbeation for commutation 
or an application for indemnification, the fee allowed shall be 
Rs. 10, subject by special order of the Commissioner to diminution 
to a sum not less than Bs. 6 and to increase to a sum not more 
than Rs. 50 for each such proceeding. In all other applications 
the fee allowed shall be Rs. 6, subject to increase by special order 
to a sum not exceeding Bs. 20. 

4. When a party engages more pleaders than one to conduct 
or defend a case, he shall be allowed one set of costs only. 

6. When several defendants having substantially one 
defence to make employ several pleaders, they shall be allowed 
one set of costs only. In such oases it will be for the applicant, 
at the time of hearing, to ask for a direction of the court that 
separate costs be not allowed. 

6. When two or more defendants having separate substantial 
defences have engaged the services of one pleader, they shall be 
allowed separate sets of cost. In this case it will be for the 
defendants interested to apply at the hearing for separate costs. 

7. When several defendants having separate defences are 
represented by separate pleaders, they shall be entitled to separate 
costs. 

rules relatmg to costs and fees were promulgated m Commerce and 
Industry ]>w»artiaent. Notification No. 1786 — 1281 — XIII, dated the 6th 
August 1824. 




CENTRAL PBOVmOES BULBS 
Fees. 

8. The following fees shall be payable by means of conrt-fee 
stamps in respect of proceedings under the Act : — 

I. — ^Applications for compensation — 

{a) Where compensation is 
claimed in the form of recur- 
ring payments . . . . Eight annas. 

(6) Where compensation is 
claimed in the form of a 
lumpsum .. .. One rupee where the 

sum does not exceed 
Es. 600 plus one rupee 
for each additional sum 
of Rs. 500 or fraction 
thereof. 

II. — ^Applications for commutation — 

{a) By agreement between the 

parties . . . , Eight annas. 

(6) In all other cases . . Two rupees. 

III. — ^Applications for the deposit of compensation — 

Under section (8) (1) of the 
Act .. ..mi. 

(h) Under section (8) (2) of the 
Act (in respect of each 
person to whom compensa- 
tion is payable) . , Eight annas, 

IV. — Applications for distribution by 

dependants for each dependant One rupee. 

V. — ^Applications for review — 

(а) Where the review claimed is 
the continuance, increase, 
decrease or ending of half- 
monthly payments . . Bight annas. 

(б) Where the half-monthly 
payments are sought to be 
converted into a lump sum Two rupees. 

(e) In all other cases . . One rupee. 

VI. — Apphcations for the registration of agreements — 

(a) Where the application or the 

memorandum or agreement 
is signed by both parties . Nit 

[b) In all other cases . . Eight annas. 
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VII. — ^Applications to summon witnesses — 

(а) Forth.e first witness mention- 
ed in the application . . Eight annas. 

(б) For every subsequent witness Four annas, 

VIII. — ^Applications for indemnification Three rupees, 

IX. — ^Applications for the recovery of compensation- 

(а) Under an order already 

passed by the Commissioner Eight annas. 

(б) In all other cases . . The same fee as is 

payable on a similar 
application for com- 
pensation. 

X. — ^All applications not otherwise 

provided for . . . . Eight annas. 

9. Diet money shall be paid to witnesses on the same scale 
as is in force at the time in the Criminal Courts of the province. 

10. In the case of any application falling under head X, 
the Commissioner may, if ho thinks fit, permit the application 
to be made without fee. 

11. If in any case the Commissioner considers that he ought 
to pass orders granting relief of a different kind or to a different 
extent from that claimed by the applicant, and if the fee which 
would have been payable by the applicant on an application for 
the relief which the Commissioner considers to be due is greater 
than the fee which has actually been paid, the Commissioner may 
require the applicant to deposit fees to the extent of the difference. 

Registers and Records. 

[Eules for the maintenance of register and records of proceed- 
ings by Commissioners were promulgated in Notification No. 248- 
96-XIII, dated the 2nd February 1926. These are not reproduced 
here,] 

Statements regarding fatal aeeidefnis.* 

(1) The notice sent by a Commissioner under sub-section 
(1) of section 10-A of the Act shall be in Form X and shall be 
accompanied by a copy of Form Y. 

(2) The statement submitted by an employer, under section 
10-A shall be in Form Y. 

*Notiawtion No. 863.8I4.XEi of 1st May 1934. 
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To 


OHSTTBAi "eaoivmdm 

FOEM X. 
None®. 


The (Employer)- 


at- 


Whereas I have received information that * 
workman employed by you url"- 


xias died as the result of an accident arising out of and in the 
course of employment, I hereby require you, in accordance with 
section 10-A of the Workmen's Compensation Act, 1923, to 
submit to me withiu thirty days of the receipt of this notice the 
enclosed form with the particulars required in paragraphs 1 and 2 
and the particulars required in either paragraph 3 or paragraph 4 
duly filled in. In the event of your admitting liability to pay 
compensation, the necessary deposit must, under section 10-A (2) 
of the Act, be made within thirty days of the receipt of this notice. 

Commissioner for WorJemen^s Compensation. 

* Insert name of workman. flnsert name of estabhshment^ 

FORM Y. 

Statement undbe section 10-A oe the Wobkmbn’s 
Compensation Act, 1923. 


To 


The Commissioner of Workmen’s Compensation, 

at 

1. In reply to your notice dated the 


which was received by me on the- 

it is submitted that^ 

at 

15 years of age, employed inf- 
met with an accident on the- 


-193 

-193 


residing 

workman 


as a result of which he died on the- 


-193 

-193 


The monthly wages of the deceased amounted to Rs.- 

2. The circumstances in which the deceased met his death 
were as follows 


f3. I admit liability to pay as compensation, on account 
of the deceased’s death, the amount of Rs, ^whieh 

deposited with you the ^ 193 . 

J4. I disclaim liability to pay compensation on account of 
the deceased’s death on the following grounds : 


Employer. 

♦Insert name of workman. f Insert name of establisjifaent, 

±One of these paragraphs to be struck out. 
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NoUce Books.* 

Sed/ion 33 (^). 

1, Mavntemnoe of notice books. — ^Every employer of workmen 
employed in— 

(a) a perennial factory falling within the meaning of clause 
(a) of sub-section (3) of section 2 of the Indian 
Factories Act, 1911 (XII of 1911), or 
{b) a mine, as defined in clause (/) of section 3 of the 
Indian Mines Act, 1923 (IV of 1923), or 
(c) a railway, as defined in clause (4) of section 3 and sub- 
section (1) of section 148 of the Indian Railways 
Act, 1890, or 

(i) electric works, as defined in clause (n) of section 2 of the 
Indian Electricity Act, 1910, 

shall maintain a notice book in the form appended, in accordance 
with the provisions of sub-section (3) of section 10 of the Act. 


Form of Notice Book reqmrei to he maintained under section 10 (3) 
of the Workmen’s Compensation Act, 1923. 


Bat© of acci- 
dent and 
time if 
known. 

Name of per- 
son injured. 

Address of 
person in- 
jured. 

Cause of 
injury. 

Bate and 
time of 
notice. 

Thumb im- 
pression or 
signature of 
person giving 
notice. 








Section 33 (/)• 

2. Reports of fatal accidents. — In all cases in which by any 
law for the time being in force, notice of a fatal accident is required 
to be given to any authority by or on behalf of an employer, the 
report under section 10-B (1) of the Act, shall, under the proviso 
to that section, be made to the said authority. 

Noun. — If the notice in question gives the particulars required by the 
report, employers may comply with the requirements of section 10 B by sending 
the notice in duplicate. 

♦ISTotifioation No. 15S8«>S69oXIXI> dated the 4th August 1034, 

266 




BERAR RULES 


These are the same as the Central Provinces rules; the 
corresponding notifications are : — 

Costs and Fees, — 1737-1251-XII, dated the 6th August 1924. 
Begisters and Records — ^249-96-XIII, dated the 2nd Pebruarv 
1926. 

Statements regarding Fated Accidents . — 854-314-Xni, dated 
the 1st May 1934. 

Notice Books. — 1688-869-XIII, dated the 4th August 1934. 
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Costs, 

1. Wliere tlie Commissioaer directs that any costs shall 
not follow the event, he shall state his reasons in writing. 

2. The costs which may be awarded shall include — 

(o) the charges necessarily incurred on account of court- 
fees; 

(&) the charges necessarily incurred on subsistence money 
to witnesses ; and 

(c) plead^’s fees on the scale prescribed in the following 
rule. 

3. (a) In any proceeding involving an appHcation for 
compensation in the form of a lump sum or for commutation or 
for indemnification, the pleader’s fee allowable shall ordinarily 
be Bs. 10. 

The Commissioner may, m any such proceeding for sufficient 
cause, reduce the fee to a sum not less than Bs. 5 or increase it to 
a sum of not exceeding Bs. 30. 

(6) In all other applications the pleader’s fee shall ordinarily 
be Bs. 6. 

The Commissioner may, iu any special case, increase the fee to 
a sum not exceeding Bs. 20. 

4. When a party engages more pleaders than one to conduct 
or defend a case, he shall be allowed one set of costs only. 

6. If several respondents having substantially one defence 
to make, succeed thereon, not more than one fee shall be allowed ; 
and the court shall apportion it among the several respondents 
in such manner as it may think fit. 

6. If several respondents have separate and distinct defences 
to make, they may, if successful, be allowed separate costs, 
whether they are represented by separate pleaders or not. 

Fees. 

7. The fees payable in respect of proceedings under the Act 
shall be as prescribed hereunder: — 

I, Application for compensation — 

(a) where compensation is claim- 
ed in the form of recurring 
payments under class D 
sub-section (i) of section 4 . . E%ht annas. 

*Madra8 Qovenuaeat Notiiioation vinder Orders No. S083 (General), 
dated ISth July 1934 and No. 141Mi., dated 4th July 1934. 
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(6) where compensation is claim- 
ed in the foim of a lump sum 
under clauses A, B or C of 
sub-section (i) of section 4. . (i) where Ihe sum 

claimed does not 
exceed Es. 500 one 
' rupee, and 
(ii) where the sum 
claimed exceeds Bs. 
600 one rupee for 
each sum of Rs. 500 
or fraction thereof. 


n. Application for commutation under 
section 7 — 

(a) where it is by agreement be- 
tween the parties . . Eight annas. 

(b) in any other case . . One rupee. 

III. Application for the deposit of com- 

pensation — 

when presented under section 8 (1) Nil. 
when presented under section 8 
(2) (in respect of each per- 
son to whom compensation 
is payable) . . Eight annas. 

IV. Application for apportionment of com- 

pensation under section 8 (1) One rupee for each 

dependant. 


V. Application for review— 

(a) where the review claimed is 
the continuance, increase, 
decrease or ending of half- 
monthly payments under 

section 6 (2) . . E%ht annas. 

(b) where the half-monthly pay- 

ments are sought to be con- 
verted into a lump sum 
under section 6 (2) . . One rupee. 

(c) in all other cases . . One rupee. 
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VI. Application for the registration of 

agreements — 

(а) where either the application 

or the memorandum of 
agreement accompanying it 
is signed by both the parties 
under section 28 (1) . . Nil. 

(б) in any other case . . Eight annas. 

VII. Application to summon witnesses — 

(а) when the application is to 

summon a single witness . . Eight annas. 

(б) when the application is to 
summon more than one 

witness .. Eight annas for the 

first witness and 
four annas for every 
subsequent witness. 

VIII. Application for indemnification 

under section 13 . . Three rupees, 

IX. Application for the recovery of 

compensation — 

(a) under an order already pass- 
ed by the Oommissioner . . Eight annas. 

(5) in all other cases . . The same fee as is 

payable on a similar 
application for 
compensation. 

X. All applications not otherwise provid- 

ed for . . Eight annas. 

8. In the case of any application falling under head X the 
Commissioner may, if he thinks fit, permit the application to be 
made without fee. 

9. Where the Commissioner grants relief of a different kind 
from or to a greater extent than that claimed by the applicant 
and if the fee which would have been payable on an application for 
the relief which the Commissioner grants is greater than the fee 
which has actually been paid, the Commissioner shall require the 
applicant to deposit the difference. The order shall not be executed 
until the difference is paid. 

10. All fees payable under these rules shall be collected in 
the manner prescribed by the Court Fees Act. 
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Ih TKe following registers shall be maintained by the 
Commissioner : — 

(1) A register in Form I of appKcation for the settlement of 

any matter filed before the Commissioner ; 

(2) A register in Form II of subpoena applications filed 

before the Commissioner ; 

(3) A register in Form III of processes delivered for service 

on parties ; 

(4) A register in Form IV of court-fees on all applications 

filed before the Commissioner ; 

(5) A register in Form V of deposits received from and 

repayments made to parties ; 

(6) A register in Form VI of miscellaneous applications filed 

before the Commissioner ; and 

(7) A register in Form VII showing the receipt and disposal 

of applications for copies of records. 

12. (1) All apphcations presented to the Commissioner shall 
be headed with a cause title as in Form VIII. 

(2) All proceedings subsequent to an original application or 
petition may be headed with a short cause title as in Form IX. 

13. The full name, residence and description of each party 
and if such is the case, the fact that any party proceeds or is pro- 
ceeded against, in a representative character shall be set out at the 
beginning of the application or petition as in Form X and need 
not be repeated in the subsequent proceedings in the same applica- 
tion or petition. 

14. Every application shall at the foot thereof contain a 
list to be signed by the applicant or his representative of the 
documents filed therewith in Form XI or a statement signed as 
aforesaid that no document is filed therewith. 

15. All applications, written statements and other proceed- 
ings and documents may be presented to or filed in court by deliver- 
ing the same personally to the Chief Ministerial OfiELcer of the 
Court at any time during ofidce hours or by sending them by 
registered post to that officer. The said officer shall at once 
endorse on the documents the date of presentation or receipt by 
registered post, and if proceedings are thereby instituted shall 
insert the serial number. 

16. Without prejudice to anything contained in the Act or 
in the rules framed thereunder by the Government of India or in 
these rules, a party shall be at liberty to inspect and obtain a 
copy of any document recited or referred to in an application or 
written statement and filed in court therewith. 
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17. Every party aad Ms representative desiring to inspect 
or to obtain copy of any proceedings filed in court by Mm or any 
other party or a Commissioner or Officer of Court or any other 
record relating to the application or matter to wMcb be or Ms 
client is a party shall present a memorandum in Form XII 
specifying the proceedings or record of which inspection or copy 
is required. 

18. An application for inspection or copies of records or 
documents of, or in the custody of, a court other than records or 
documents filed in an application or proceeding or matter to 
which the applicant is a party shall be made in Form XII and 
shall be supported by an affidavit stating whether the applicant 
has any, and if so, what interest in the subject-matter of the docu- 
ment or of the proceeding in wMoh the record or document is 
filed, the purpose for wMch inspection or copy is re|cdred and if 
the same is requited for the purpose of an intended or pending 
proceeding the nature of the said proceeding and the relevancy 
of the record or document to the case of the applicant. 

The court may in its discretion grant or refuse leave to inspect 
or to obtain a copy of the record or document applied for after 
causing notice of the application to be given to the patties to the 
said proceedings if it thinks necessary. 

19. When a person is entitled to inspect a proceeding or 
document the search therefor shall be made by the officer of the 
court and such person shall be allowed to read the proceedings or 
document wMch he is entitled to inspect or to have it read to him 
and to make a short memorandum of the date and nature thereof 
so as to enable him to describe it sufficiently in case a copy is 
required but except where otherwise expressly provided by these 
rules he shall not be entitled to take a copy of ike proceeding or 
document or any part thereof or to make extracts therefrom. 

20. All copies furnished by the court shall be certified to be 
true copies and shall be sealed with the seal of the court. The 
OMef Ministerial Officer of the Court shall initial every alteration 
and interlineation in the copy and shall sign a certificate at the 
foot thereof that the same is a true copy and shall also state the 
number of alterations and interlineations made therein. 

21. Every copy ^all bear an endorsement showing the 
following dates : — 

(1) application made ; 

(2) stamp papers or charges called for ; 

(3) stamp papers or charges deposited ; 
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(4) copy ready ; and 
(6) copy deEvared or posted. 

22. (1) One stamp paper of the Talne of three annas shall be 
brought in for every 176 words or fraction of 176 words. 

(2) Four jSgures shall he taken, as equivalent to one word and 
vernacular words with short suffixes and inflections shall he counted 
as one word. 

(3) Cost of copying maps, plans, genealogical trees, tabular 
statements or other work requirii^ skilled labour shall be fixed 
by the Commissioner and deposited in court in cash : 

Provided that the Commissioner may, in the case poverty 
of the applicant, grant copies free of cost notwithstanding the 
provisions contained in sub-rules (1) and (3). 

23. (1) On receipt of an application for copies of records or 
documents, notice shall be given by post to the applicant of the 
number of stamp papers required and the amount to be depc«ited 
in cash. 

(2) If the required stamp papers or cash are not received 
within a fortnight from the ^te of notice, the application shall 
be struck ofi. 

(3) The procedure above described shall also apply to calls 
for additional stamp papers or cash when the fust supply has 
been found to be insufficient. 

(4) The applicant may in his application for a certified copy 
apply that the same may be delivered to him in person or through 
the post at a specified address and the copies shall be delivered 
accordingly and if the applicant so requires by registered p(^ 
If any such copy is not claimed by the applicant withm 12 months 
from the date on which it was ready, the copy shall be destroyed. 

(6) If a document of which a copy or infection is sox^ht is 
not found on record, the applicant shall be entitled to a certificate 
to that effect. 

(6) If any party or representative wishes to im^>ect an original 
record or document with a view to ascertain its probable age or to 
discover erasures or interpolations thereia, he ^all do so in open 
court at the hearing of the application. 

24. (1) The notice sent by the Commissioner under sub- 
section (1) of section 10-A shall be in Form Xm and shall be 
accompanied by a copy of Form XCV. 

(2) The statement submitted by an mn^loyer under section 
10-A shall be in Form XIV. 
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Notice Boohs. 

26. Notice books in Form XV stall be maintained in all 
establishments specified below wherein 1,000 workmen or more 
are employed : — 

(a) Textile mills. 

(5) Jute mills. 

(c) Eailway workshops. 

(d) Distilleries. 

[Forms I to VII are forms of registers maintained by 
Commissioners under rule 11 and are not reproduced here.] 

FOEM VIII. 

Cahjsb title. 

In the Court of the Oommissiomrfor Workmen’s Compensation 
Application No. of 192 . 

Between 

1. T. Eamaswami Ohetti and 2, T. Sivaswami Chetti. .Applicants, 
and 

1. M. Munuswami Pillai and 2. M. Eamaswami PiUai. .Opposite 

parties. 


FOEM IX. 

Short cause title. 

In the Court of the Commissioner for Worhnen’s Compensation. 
Application No. of 192 . 

Bekoeen 

1, T. Eamaswami Chetti and five others . .Applicants 

and , 

1. M. Munuswami Pillai and four others . .Opposite 

parties. 

FOEM X. 

Cause title. 

Application. 

The abovenamed applicants state as follows: — 

(1) Tanjore Eamaswami Chetti, the first applicant, is a 

workman and resides at— 

( 2 ) 

The address of the applicants for service of all notices and 

process is - — 
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2. Madura Munuswami Pillai, tie firat usmied opposite 
party, is tie employer of and resides at 


3. (Set out tie facts siowing tie cause of action, in 
consecutive numbered pars^apis.) 

4. Tie applicants estimate tie vdue of tie relief sought 
by tiem at tie sum of Rs. 

6, Tie applicants pray that 

(a) (Set out reliefs claimed in successive paragrapis). 

(Sd.) T. Ramaswami Cheeti. 

FORM XI. 

List as documents undbb bulk 

{Game title.) 


Serial 

number 

Date, if any, of 
document in vernacular 
and in English. 1 

Pariaes to the 
document. 

1 

Description of 
document. 






(Signed) 

Applicant or (opposite party) or pleader or representative 
of tie applicant or opposite parly. 


FORM xn. 

FoBM OB ATmCATIOK BOB SEABCH OB BBCOBDS. 


To 

Tie Commissioner for Workmen’s Compensation, Madras. 


Tie underagned hereby applies for infection. 


Name and 
address of ap- 
plicant in full. 

DescripUonof 
record as far as 
possible. 

Whether copy 
or inspection is 
required. 

Purpose for 
which inspec- 
tion or copy IS 
required. 

Order of Court, 
if any, under 
which applica- 
tion is made. 
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FOEM xin. 

Wlxereas I have received ^formation that * 
a workman, employed by you in f 

has died as the result of an accident arising out of and in the 
course of his employment, I hereby require you in accordance 
with section 10-A of the Workmen’s Compensation Act, 1923, 
to submit to me within thirty days of the receipt of this notice 
a statement in the enclosed form with the particulars required 
in paragraphs 1 and 2 and the partictilars required either in 
paragraph 3 or in paragraph 4, duly filled m. In the event of 
your admitting liability to pay compensation, the necessary 
deposit must, under section 10-A (2) of the Act, be made within 
thirty days of the receipt of this notice. 


FOEM XIV. 

1. In reply to your notice, dated the 19 , 

which was received by me on the 19 it is 

submitted that* residing at a 

workman Ifi years of age employed in f 

met with an accident on the 19 , 

as a result of which he died on the 19 . The 

monthly wages of the deceased amounted to Es. 

2. The oircumstanoes in which the deceased met his death 
were as f oEows : — 

3. I admit liability to pay as com- 

pensation, on account of the deceased’s 
death, the amount of Es. which 

ijra yo« « 

19 . 

4. I disclaim liability to pay com- 
pensatiion on account of the deceased’s 

l-death on the following grounds: — 

5. The names and addresses of the dependants of the 
deceased so far as known to me ate — 


One of these j 
paragraphs to < 
be struck out. 


Emphf». 


name of workman. 


flnsert name of establishment. 




Madras bixlbs 


POEM XV. 


[Form of Notice Book required to be Tnaintainwl 
section 10 (3) of the Workmen’s Compensation. Act, 1923]. 


Bate of , Thnnib im* 

accident Name of Address of Oa-nae, Date and pzessionor 
and time ^o^kman workman time of ^nature of 

if known, mjiired* mjured. notice. person giving 

noi^oe, 

W (2) (3) (4) (6) (6) 
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Costs,* 

1. Where the Commissioner directs that any costs shall not 
follow the event, he shall state his reasons in writing. 

2. The costs which may be awarded shall include — 

(а) the charges necessarily incurred on account of court- 
fees; 

(б) the charges necessarily incurred on subsistence money 

to witnesses ; and 

(c) pleader’s fees on the scale prescribed in the following 
rule. 

3. In any proceeding involving an application for compen- 
sation in tho form of a lump sum, an application for commutation 
or an application for indemnification, the fee allowed shall be 
Rs. 10, subject by special order of the Commissioner to diminution 
to a sum not less than Rs. 6 and to increase to a sum not more 
than Rs. 60 for each such proceeding. In all other applications 
the fee allowed shall be Rs. 6, subject to increase by special order 
to a sum not exceeding Rs. 20. 

4. When a party engages more pleaders than one to conduct 
or defend a case, he shall be allowed one set of costs only. 

6. When several defendants having substantially one 
defence to malte employ several pleaders, they shall be allowed 
one set of costs only. In such cases it will be for the applicant 
at the time of hearing, to ask for a direction of the court that 
separate costs be not allowed. 

6. When two or more defendants having separate substantial 
defences have engaged the services of one pleader, they shall be 
allowed separate sets of costs. In this case it will be for the 
defendants interested to apply at the hearing for separate costs. 

7. When several defendants having separate defences are 
represented by separate pleaders, they shall be entitled to 
separate costs. 


of Revenue Department No. 005-44-9041 of 9th July 1924. 
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1. The following fees shall be payable in respect of proceed- 
ings under the Act : — 

I. Applications for compensation — 

(а) Where compensation is claim- 

ed in the form of recurring 
payments Eight annas. 

(б) When compensation is claimed 

in the form of a lump sum . . One rupee where the 

sum does not exceed 
Rs. SOOpZws one rupee 
for each additional 
sum of Rs. 600 or 
fraction thereof. 

II. Applications for commutation — 

(а) By agreement between the 

parties * , ^ Eight annas. 

(б) In all other cases . . Two rupees. 

III. Applications for the deposit of 

compensation — 

(a) Under section 8 (I) of the Act Ml. 

(b) Under section 8 (2) of the Act 

(in respect of each person to 
whom compensation is pay- 
able) . , Eight annas. 

IV. Applications for distnbution by 

dependants for each dependant One rupee. 

V. Applications for review ; — 

(a) Where the review claimed is 

the continuance, increase, 
decrease or ending of half- 
monthly payments . . Eight annas, 

(b) Where the half-monthly pay- 
ments are sought to be con- 
verted into a lump sum . . Two rupees. 

(c) In all other cases . . One rupee. 

VI. Applications for the registration 

of agreements — 

(a) Where the application or the 
memorandum of agreement is 
signed by both parties .. Nil. 

(b) In all other cases . . Eight annas. 


Notification of Revenue Department No. 906-44-9042 of 9th July 1924, 
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Vn. Applications to sunomon •witness — 

(a) For the first witness mentioned 

in the application . , Eight annas, 

{b) For every subsequent witness Four annas, 

VIII. Aplications for indemnification Three rupees. 

IX. Applications for the recovery of 

compensation — 

(a) Under an order already passed 

by the Oommissioner .. Eight annas, . 

(5) In all other cases . . The same fee as is 

payable on a similar 
application for com- 
pensation. 

X. All applications not otherwise 

provided for . . Eight annas, 

2. In the case of any application falling under head X the 
Commissioner may, if he thinks fit, permit the application to be 
made without fee. 

3. If in any case the Oonunissioner considers that he 
ought to pass orders granting relief of a different kind or to a 
different extent from that claimed by the applicant, and if the fee 
which would have been pajp-able by the ap;p]icant on an application 
for the relief which the Oommissioner considers to be due is greater 
than the fee which has actually been paid, the Commissioner may 
require the applicant to deposit fees to the extent of the difierenoe. 

Statements rega/rSmg faial accidents. 

The statement to be submitted by an employer under section 
10-A shall be in the form below : — 

1. In reply to your notice, dated the 19 , 

which was received by me on the 19 it is sub- 
mitted that (1) 

residing at ^ 

over 

a workman 15 years of age employed in (®) 

under 

—met with an accident on the 19 , 

as a result of which he died on the^ 19 . 

The monthly wages of the deceased amounted to Rs. . 
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2. The ciroamstances in which the deceased met his death 
were as follows : — 


3. I admit liability to pay as compensation, on ’account of the 

deceased’s death, the amount of Es. ^which 

was on 

———deposited with you — — —the 1 9 . 

will be before 

4. I disclaim liability to pay compensation on account of the 
deceased’s death on the following grounds : 


Emfhyer. 

(^) Insert name of workman. (^) Insert name of estabB^ment* 

Reports of Fatal Acddents. 

By notification No. 8046 I, & L. of 8th March, 1935, the 
Government of the Punjab have directed that the provisions of 
section 10-B (1) of the Act shall apply to premises covered by 
items {viii), (aj), (sci), (xvii), {and), {sum) and (aariii) of 

Schedule II, and that the employer shall be responsible for sub- 
mitting the report to the Commissioner, 
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Costs and Fees* 

Scale of Costs 

(1) Where the Commissioner directs that any costs shall 
not follow the event, he shall state his reasons in writing. 

(2) The costs which may be awarded shall include — 

(а) the charges necessarily incurred on account of court- 
fees ; 

(б) the charges necessarily incurred on subsistence money 

to witnesses ; and 

(o) pleader’s fees on the scale prescribed in the following 
rule. 

(3) In any proceeding involving an application for compensa- 
tion in the form of a lump sum, an application for commutation 
or an application for indemnification, the fee allowed shall be 
Es. 10 subject by special order of the Commissioner to diminution 
to a sum not less than Es. 5, and to increase to a sum not more 
than Es. 50 for each such proceeding. In all other applications 
the fee allowed shall be Es. 6 subject to increase by special order 
to a sum not exceeding Es. 20. 

(4) When a party engages more pleaders than one to 
conduct or defend a case, he shall be allowed one set of costs only. 

(5) When several defendants having substantially one defence 
to make, employ several pleaders, they shall be allowed one set of 
costs only. In such cases, it will be for the applicant, at the 
time of hearing, to ask for a direction of the court that separate 
costs be not allowed. 

(6) When two or more defendants having separate substantial 
defences have engaged the services of one pleader, they shall be 
allowed separate sets of costs. In this case, it will be for the 
defendants interested to apply at the hearing for separate costs. 

(7) When several defendants having separate defences are 
represented by separate pleaders, they shall be entitled to separate 
costs. 


'"KoMfioatioii of Industries ]>epartmont Ko. 1333«XVin>436 of 37tb June 
1934. 
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Scale of Fees 

1. The following fees shall be payable in respect of proceed- 
ings under the Act ; — 

I. Application for compensation — 

(a) Where compensation is claim- 
ed in the form of recurring 

payments . . . . Eight annas. 

(b) Where compensation is 
claimed in the form of a lump 

sum .. .. One rupee where the 

sum does not exceed 
Es. 600 plus one 
rupee for each addi- 
tional sum of Rs. 500 
or fraction thereof. 

IT. Applications for commutation — 

(a) By agreement between the 

parties .. .. Eight annas. 

(b) In all other cases . . Two rupees. 

III. Applications for the deposit of 

compensation — 

(a) Under section 8 (1) of the 

Act .. ..Nil. 

(b) Under section 8 (2) of the 
Act (in respect of each per- 
son to whom compensation 

is payable) .. .. Eight annas. 

IV. Applications for distribution by 
dependants for each dependant One rupee. 

V. Application for review — 

(a) Where the review claimed is 
the continuance, increase, 
decrease or ending of half- 
monthly payments . . Eight annas. 

(5) Where the half-monthly pay- 
ments are sought to be con- 
verted into a lump sum . . Two rupees. 

(c) In all other cases .. One rupee. 

VI. Applications for the registration 
of agreements — 

(a) WThere the application or the 
memorandum of agreement 
is s%ned by both parties .. Nil. 

(ft) In all other cases . . Eight annas, 
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Vn. Applications to summon witness — 

(a) For th,e first witness mention- 
ed in tlie application .. Eight annas. 

(6) For every subsequent witness.. Four annas. 

VIII. Applications for indemnification. . Three rupees. 

IX. Applications for the recovery of compensation — 

(ffl) Under an order already passed 

by the Commissioner .. Bight annas. 

(b) In all other cases .. The same fee as pay- 

able on a similar 
application for com- 
pensation. 

X. All applications not otherwise 

provided for . . Eight annas. 

2. In the case of any application fallmg under head X the 
Commissioner may, if he thiiiSks fit, permit the application to be 
made without fee. 

3. If in any case the Commissioner considers that he ought to 
pass orders granting relief of a different kind or to a different extent 
from that claimed by the applicant, and if the fee which would 
have been payable by the applicant on an application for the 
relief which the Commissioner considers to be due is greater than 
the fee which has actually been paid, the Commissioner may require 
the applicant to deposit fees to the extent of the difference. 

Statements regarding fatal accidents* 

(1) The notice sent by a Commissioner under sub-section (1) 
of section 10 A of the Act shall be in Form X and shall be 
accompanied by a copy of Form Y. 

(2) The statement submitted by an employer under section 
10 A shall be in Form Y. 

FORM X. 

Whereas I have received information that ^ a 

workman employed by you in® ^has 

died as the result of an accident arising out of and in the course of 
employment, I hereby require you in accordance with section 10 A 
of the Workmen’s Compensation Act, 1928, to submit to me 
witMn 30 days of the receipt of this notice the enclosed form with 
the particulars required in paragraphs 1 and 2 and the particulars 
required in either paragraph 3 or paragraph 4 duly filled in. In the 
event of your_ admitting liability to pay compensation, the 
necessary deposit must, under section 10 A (2) of the Act, be made 
within 30 days of the receipt of this notice. 

Commissioner for 

WorJmen’s Compensation. 

♦lifotifioa.txoji oi tndnstiiea No. of Cth May 10^. 

Insert name oi workman. (*) Insert name of establisbinent. 
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FOEM Y. 

1. In reply to yonr notice dated the -19 ^wHch 

was received by me on the 19 it is 

submitted that^— — ^residing at— 

^a workman 16 years of age em- 
ployed in — ^met with an accident 

on th e - ■ - 19 ^ result of which he 

died on the 19 . The monthly wages of 

the deceased amounted to Es. . 

2. The circumstances in which the deceased met his 

death were as follows— — — — 


" 3. I admit liability to pay as compensation on 

account of the deceased’s death, the amount of 

Es. whic h -^ ^l^ deposited with 


One of these ’ 
paragraphs 
he struck out. ) 


you 


on 

before 


the- 


■19 


4. I disclaim HabiKty to pay compensatioE oa 
account of tte deceased's death on the foUowing 
grounds : 


Employer, 

(1) Insert name of -w-orkman. (*) Insert name of establishments. 


Notice Books,* 

Notice hooks under sub-section (3) of section 10 shall be 
maintained, in the form appended hereto, in all factories wherein, 
or within the precincts of which, on any one day in the year more 
than 260 persons are simultaneously employed : 

(Form of Notice Book required to be maintained under 
section 10 (3) of the Workmen’s Compensation Act, 1923.) 


Date of 
accident and 
time if known. 

Name of 
person 
injured. 

Address 
of person 
injured. 

Cause 

of 

injury. 

Date and 
time of 
notice. 

Thumb-impres- 
sion or ingnature 
of person giving 
nofeoe. 








♦Notification of Industries Department No. 928/n/XTEII-436 of 9th May 
1934 
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Costs and Febs.* 

Scales of Costs which may be allowed in Froceedmgs under 

the A<^. 

1. The costs which may be awarded shall include — 

(a) the charges necessarily incurred on account of court- 
fees; 

(b) the charges necessarily incurred on subsistence money 

} and travelling allowance to witnesses, which diould 

not exceed the amounts laid down in the rules 
governing the payment of expenses to witnesses in 
civil suits ; and 

(c) pleader’s fees on the following scale : — 

(1) In any proceedings involving an application for com- 
pensation in the form of a lump sum, an application 
for commutation or an application for indemnifica- 
tion, the fee allowed shall be Es. 10, if the proceeding 
be not contested, and Es. 34 Kit be contested, subject 
by special order of the Commissioner to diminution 
to Es. 5 and Es. 17, respectively, and to an in(rreaae, 
if the proceeding be contested, to a sum not exceed- 
ing Es. 85, for each such proceeding. 

(2) In aU other applications the fee allowed shall be 
Es. 5 subject to increase by special order to a sum 
not exceeding Es. 20. 

2. When a party engages more pleaders than one to conduct 
or defend a case, he shall be allowed one set of costs only. 

3. When several defendants having substantially one 
defence to make employ several pleaders, they shall be allowed 
one set of costs only. In such cases it will be for the applicant, 
at the time of hearing, to ask for a direction of tihe Court that 
separate costs be not allowed. 

4. When two or more defendants having separate substantial 
defences have engaged the services of one pleader, they shall 
be allowed separate sets of costs. In this case it will be for the 
defendants interested to apply at the hearing for separate costs. 

^Borma. aovemment (Miisoellaneoas Department) KcttEtoattons No. 49, 
dated 83ird July I924and No. II, dated 16tt Maroh 1933, 
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8. When several defendants having separate defences are 
r^resented by separate pleaders, they ^all be entitled to separate 
costs. 

6. Where the Coromisrioner directs that any costs dtall not 
follow the event, he shall state his reasons in writing. 

Scale of Fees paycMe in resped of Proceedings b^ore a 
Commissioner. 

7. (1) Applications for compensation : — 

(а) Where compensation is claimed in the form d recurring 
pa.yments— Eight annas. 

(б) ’^ere compensation is claimed in the form of a lamp 

sum — One rupee where the sum does not eacceed Es. 60© 
plm one rupee for each additional sum of Es. 600 or 
fraction thereof. 

(2) Applications for commutation : — 

(a) By agreement between the parties — ^Eight annas. 

(6) In all other cases — ^Two rupees. 

(3) Applications for the deposit of compensation: — 

(o) Under section 8 (1) of the Act— hffl 

(b) Under section 8 (2) of the Act (in respect of each person 

to whom compensation is payable)— Eight annas. 

(4) Applicatirms for distribution by dependants, for each 
dependant — One rupee. 

(5) Applications for review : — 

(a) "^ere the review claimed is the continuance, increase, 
decrease or ending of half -monthly payments — ^Eight 
annas. 

(h) Where the half-monthly payments are sought to be 
converted into a lump sum— Two rupees. 

(o) In all other cases — One rupee. 

(6) Applications for the registration of agreements: — 

(а) Where both parties are present, when the application 
is preseuted — ^Nil. 

(б) Where only one party is present— Bight annas. 

(e) Whwe neither party is present — One rupee. 

(7) Applications to summon witness : — 

(a) Eor the first witness mentioned in the apjdmtion — 
Eight annas. 
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(6) For every subsequent witness — ^Four annas : Provided 
that, when processes are issued simultaneously to 
two or more persons residing in the same town or 
village, only half fees shall be charged for each such 
process. 

The fees shall be paid in advance and shall, subject to the 
discretion of the Commissioner, be costs in the case. 

(8) Applications for indemnification — Three rupees. 

(9) Applications for the recovery of compensation; — 

(a) Under an order already passed by the Commissioner — 
Eight aimas. 

(b) In all other cases — The same fee as if payable on a 

sinoilar application for compensation. 

(10) All applications not otherwise provided foi>— Eight 
annas. 

8. In the case of any application falling under sub-head 
(10) of rule 7, the Conomissioner may, if he thinks fit, permit 
the application to be made without fee, 

9. If in any case the Commissioner considers that he ought 
to pass orders granting relief of a different kind or to a different 
extent from that claimed by the applicant, and if the fee which 
would have been payable by the applicant on an application for 
the relief which the Commissioner considers to be due is greater 
than the fee which has actually been paid, the Commissioner 
m&j require the applicant to deposit fees to the extent of the 
difference. 

Begist&rs. 

[Roles for the maintenance of registers by Commissioners 
were promulgated in Miscellaneous Department Notification 
No. 4i6, dated 2Srd May 1926. They are not reproduced here.] 

Stat&mmts regardmg Fatal Accidents.* 

1. The notice sent by a Commissioner under sub-section (1) 
at eectioa lOA of the Act shall be in Form X and shall be 
accompanied by a copy of Form Y. 

2. The statement submitted by an employer imder sec- 
tion lOA shall be in Form Y. 

^MiaoeUaneous Bepartmeut NolMoaMon No. 12 of lAth Matoh 1934. The 
foritus are aimilar to those in the United PtovinceB (pages 274-6). 

278 



CASES CITED 

PrTVY CoOTCilLS. 

{Neu} Zealand ease.) 

Faragraph 

Brooker v. Thos. Borthwiok and Sons (Ansferalaffla) 

Ltd. (1933) A. 0. 699 . . . . 119 j121d 

Bbitish Coubts. 

Brintons v. Turvey (1906) A. C. 230, Vn W.C.C. 1 . . 136n 
Davidson®. Me Eobb (1918) A.C. 306, XB.W.C.C. 673 106 
Dennis®. White (A. J.) & Co. (1917) A.C. 479, X. B. W. 

C. 0.280 .. .. .. 118 

Fenton «. Thorley & Co. (1903), A. C 443, V. W. 0. C. 1 100 
Hewitson ®. St. Helen’s Colliery Co. (1924) A. C. 69, 
XVIB.W.C.C.230 .. .. 108,113 

L. & Y. Eailway ®. Higbley (1917) A. C. 382, X. B. W. 

C.C.241 .. .. .. 115,126n 

Lingley v. Tbos. Firtb & Sons (1921), 1 K. B. 665, 

xm B. W. 0. 0. 367 .. .. 245 

Fltunb ®. Cobden Flour Mills Co. (1914), A. C. 62, 

YnB.W.C.C. 1 .. .. 126,127 

Pomphr^ ®. Southwark Press (1901) 1. K. B. 86, 
IIIW.G.C.194 .. .. .. 166 

PowdDi ®. Main Colliery Co. (1900) A. C. 366, II W. C. C. 

29 . . 243 

Shotts Iron Co. ®. Fordyoe (1930) A. C. 503, XXIII 
B.W.C.C.73 .. .. 249,262n 

Simpson or Thom ®. Sinolait (1917) A. C. 127, X 

B.W.0.C.220 .. .. 115,118 

Thomson (Wm.) & Co. ®. Anderson or Scrimgeour, XV 

B. W.C.C.77 .. .. ..129 

Trim Joint District School ». Kdly (1914), A. C. 677, 

VnB.W.C.C.274 .. .. .. 99.101, 

103 

Upton ®. G. C. Eailway (1924) A. G. 302, XVI B. W. 

C. C.269 .. .. ..3 

Young and Harston, In re, 31 Ch. D. 174 . . • . 131n 


279 



6ases oiODtii) 


Indian Codbts. 

Abdul Hossein v. Secretary of State, 11 Ran. 433 . . 62 

Abdul Karim v. B. B. Railway, 61 Cal. 608 . . 242 

Abmedabad Cotton Mill v. Rai Budbian, XXIX B.L.R. 

349 .. .. ..321 

Aroth V. Craig Jute Mills, 65 Cal. 1259 . . 202,203 

Burma Oil Co. v. Ma Hmwe Yin, 13 Ran. 533 . 110,122 

Colaba Land Mill ». Yesoo Baloo Seetar, Bombay 
Lajjour Gazette Apr. 1934, 587 . . 242,262 

Consolidated Tin Mines of Burma v. Maung Tun E, 9 
Ran. 118 .. .. 249,251 

Devi Datta, In re, 12 Lab. 50 . . . . 277 

Dhunjibboy Bomanji, Sir v. Ganpa Kbandu, 67 
Bom. 160 . . . . . . 76 

Fibre Aloes Factory, Powai v. Jaffer Rasool, XXXI 
B.L.R. 1059 .. .. ..244 

G, I. P. Railway n. Kasliinatb, 7 Ran. 600 . . 281 n, 300 

Goutikinkar Bhakat w. Radhakissen Cotton ■ Mills, 

00 Cal. 421 .... 126.321 

Guddai Mutayalu, In re, 7 Ran. 600 . . 281n,300 

Halemabi v. A. B. Cursotjeo & Sons, Bombay Labour 
Gazette Fcby. 1933, 421 . , . . 249,252 

Hogan V. Gafoor Ramzan, 68 Bom. 128 . . 242,246, 

246 

Indar Singb v. Secretary of State, 19 I. C. 722 . . 67 

jaieband Someband v. Vitbal Bajirao, 67 Bom. 160 . . 176,179, 

244,260 

Karnani Industrial Bank v. Ranjan, 60 Cal. 24 . . 68 

Machuni Bibi v. Jardine, Menzies & Co. 32 C. W. N., 

462 .. .. ..76 

Maung Gyi, In re, 11 Ran. 16 . , 146-6 

Maung Kyan, In re, 9 Ran. 46 . . . . 277 

Mundii Ram, In re, 12 Lak. 658 . . . . 277 

Nadirsba H. Sidbwa v. Krisbnabai, Bombay Labour 
Gazette, January 1936, p. 336 . . . . 41 

Parsu V. Trustees of Port of Bombay, 64 Bom. 114 . . 39 

Periyakkal v. S. I. Railway, 68 Mad. 804 . . 52,682 

RalU Bros., Madras v. Peratnal, 62 Mad. 747 , . 38 

Rabia v. G. 1. P. Railway, 63 Bom. 203 . . 68,69 

TJrmila Dasi v. Tata Iron & Steel Co., 8 Pat. 24 . . 131 


280 



INDEX. 

The numbers refer to the paragraphs of the coxamentary 
except where otherwise stated. 


A. * 

Accident : definition of, 99 — 104, 136. 

Added Peril ” ; doctrine of, 115n, 126-7. 

Aerial Eofeways : workers on, 41. 

Agreement : enforcement of,^ 311 ; for commutation, 210—3 ; 
necessity ^ of attempting, 238, 272 ; registration of, see 
Registration ofAgreements;seamen^s articles of, 36,325; 
to abide by Commissioner’s decision, 323 , to contract out 
invalid, 80-1 ; with dependants invalid, 281. 

Aircraft * workers connected with, 15, 21, 58. 

American Acts : 5, 102, 153, 235. 

Animals : accidents due to, 122, 

Anthrax: 134. 

Appeals to High Court : conditions governing, 320^2 ; deposits 
in, 324 ; orders subject to, 317 — 9 ; precluded by agreement, 
323. 

Appearance op Parties : 258—261. 

Application op Act : 8, 9, 35. 

Applications to Commissioner: 238—241, 293, 300. 

Apprentices ; 57, 60, 166n. 

Arbitration : under lascar agreement, 36, 325. 

“Arising Out Op ,, Employment:” 105-6,115—127. 

Assessors: 263. 

“ Assumed Risk : ” doctrine of, 86. 

Attachment op Compensation : 313. 

B. 

Bankruptcy : of employer, 90-1. 

Blasting : workers engaged in, 47. 

Bonuses : included in wages, 164, 172* 

British Workmen’s Compensation Act (1925) : comparison with 
Indian, 5, 141, 235; section 1,98, 129; section 3, 82; 
section 4, 63 ; section 6, 64, 66, 67 ; section 7, 90 ; sections 14 
and 15, 176, 179, 243, 247 ; sections 23 and 25, 216, 217 ; 
section 31, 82 ; section 35, 163 ; section 43, 138 ; Schedule 
11,272. 

Building Trades : workers in, 40. 
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Cawais : -workers on, 41. 

Casttai. Wobeebs : exclusion of, 12, 53. 

OhiIiDBIin : inclusion of, 10 ; vrho are dependants, 277 ; see also 
Minors. 

CiKEMATOGBAPH Industey : Workers in, 49. 

Crm CoTTBTS : claims under Fatal Accidents Act in, 83 ; 
Commissioner not included in, 236 ; effect of claim by- 
workman in, 84 — 8 ; jurisdiction ousted, 73, 83 ; suits 
against tbird parties in, 77 ; suits by contractors in, 74. 

Crvn, Pboobdube Code : 240-1, 268, 260, 265. 

Claim pob Compensation : admission of, 241, 263-4 ; bearing of, 
262—6, meaning of, 242-3. 

Clbbks : exclusion of, 13, 19, 22, 27, 32, 47. 

CoMMissiONBB .* commutation by, 214 ; condonation of lack of notice 
or delay in application, 244 — 262 ; distribution by, 296-— 302 ; 
investment of compensation by, 299, 301 ; local inspection by, 
267 ; position and duties of, 4, 83, 286 — 7 ; power to recover 
compensation, 311 ; reference to High Copt by, 314 — 6; 
remission of penalty by, 230; responsibility in fatal 
accidents, 282, 284, 288 — ^292 ; responsibility in respoot of 
agreements, 212, 221—7 ; review by, 267—271 ; summary 
inquiry by, 256-6. 

Common Employment : doctrine of, 86. 

Commutation : appeal against, 319 by agreement, 210—3, 216, 226 ; 
by order of Commissioner, 214. 

Compensation : amounts of, see Scales of Compensation ; meaning 
of, 88. 

CoNTBAOT Act, Indian : 234. 

CONTBAOTING-OUT : 80—2. 

OONTBAOTOBS : claims against, 71-2 ; employing sub-contractors, 76 ; 
indemnification by, 73-4 ; knowledge of accident, 184 ; 
notice upon, 72 ; position of, 64 — 10 ; workmen employed 
under, 11, 14, 17, 43. 

Costs : apportionment of, 266 ; provincial rules governing, pages 

“ CouBSB OE Employment : ” 106—114. 

D 

Death op Wobeman : see Fatal Accident. 

Deductions pbom Compensation : 146-6, 160, 157, 162. 

Dependants : advances to, 279-280 ; appbcation by, 293, 800 ; 
definition of, 276 — 1 ; distribution to, 298-9 ; information 
of accidents to, 291-2 ; investment of money due to, 299, 301 . 

Deposits : application for, 293-4 ; effect of, 232 ; in appeals, 324-6 ; 
in fatal oases, 278—282 ; in non-fatal cases, 201-8 ; not 
liable to attachment, 313 ; power to call for additional, 282. 
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DeveXiOPmejtt of Indian Law ; 5. 

Disablement : compensation for, 147 — ^163 ; permanent partial, 
definition of, 151 ; permanent total, definition of, 147 ; 
procedure in contested cases of, Cliap, VIII ; procednie in 
nncontested oases of, Chap. VII ; temporary, definition of, 
158. 

Diseases: non-occnpational, 137—140; notice in case of, 181; 
occupational, 134—6. 

Disobedience : accidents due to, 131 — 3. 

Distbibution : proceedings in, 206 — ^9 ; revision of, 300, 302 ; 
transfer for, 307-8. 

Docks : workers in, 38-9, 65. 

Dbink ob Dbugs : accidents due to, 129-130. 

E 

» 

Eabning Capacity : loss of, 152—6. 

Electbical Undebtakings : 47, 93. 

Employes , bankruptcy of, 90-1 ; definition of, 60 — 63 ; framing of 
safety rules by, 132 ; inquiry by, 187-8 ; insurance by, 2, 
89, 261 ; liability at common law, 83 ; liability to contractors^ 
workmen, 64 — ^70; liability to pay compensation, 60; 
obligation to present agreements for registration, 207, 216-7, 
228 ; reports required from, 283—7 ; returns required from, 
92-3 ; right of application to Commissioner, 239. 

Envibonment : accidents due to, 118. 

Evidence ; inadmissibility of statements at summary inquiry, 256 ; 
manner of recording, 264 ; special rules relating to, 264. 

Excavations : workers employed on, 31, 33. 

Exceptions : to accidents covered, 128 — ^133, 140 ; to definition of 
workman, 12 — 15, 16, 52-^8. 

Explosives : work connected with, 30, 31, 93. 

F 

Pactobibs : reports of fatal accidenis in, 283-4, 286 ; returns from, 
93 ; workers included in Act, 24—8. 

Factobies Act, Indian : 27, 131, 142, 190, 284. 

Fatal Accidents : compensation for, 143, 144—6 ; exceptions 
inoperative in, 128 ; following disablement, 145-6, 303-4 ; 
manner of payment in, 278-9, 291 ; procedure in. Chap. IX ; 
reports of, 283—7 ; statements regarding, 288—292 ; waiver 
of suspension of compensation in, 198. 

Fatal Accidents Act, 83, 102. 

Febby-Boats : workers on, 37, 

Fibe Bbigades : employees in, 47, 92. 

Fibbwobks : workers coimected with, 30. 

Fobests, workers in, 51. 

Funebal Expenses : of workman killed, 279, 280. 
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G. 

Gas OoMPANias : employees of, 47. 

Gbnbbaii OiAtJSBS Act : 10, 36, 62, 189, 277, 317. 

Govbbnmbnt Pbpabtmbnts : business of, 69. 

H. 

HAtB-MoNTHLY PAYMENTS: commutation of, 210—5; deductions on 
account of, 180 ; liability in respect of, 160— 3; manner of 
making, 209 ; not subject to appeal, 318 ; suspension of, 
194-7, 272. 

High Cotot : Appeals to, 317—325 ; defined, 317 ; references to, 
314-5. 

I. 

Indbmnistcation : by contractors, 73-4, 260 ; by sub-contractors, 76 ; 
* by third parties, 77-8 ; notice of claim for, 259. 

Indian States : application of Act to railway lands in, 9 ; transfer 
of money to or from, 310. 

Injoky : aggravation of, 201 — 6; meaning of, 96, 98; self-inflicted, 
100 ; subsequent, 149, 157. 

Inqciby : by Commissioner, 265-6 ; by employer, 187-8. 

Insubanck : liabilities of insurers, 89 — 91 ; representation of employer 
by insurers, 261 ; voluntary character of, 2 ; social, 2. 

Intbbval: accident during, 113. 

Investment : of compensation by Commissioner, 299, 301 . 

Issues: findings on, 266 ; framing of, 262 ; offaotandof law, 816-6. 

J. 

Judgment : delivery of, 266. 

JuBiSDiOTiON : of Civil Court, 73, 74, 77, 83 ; of Commissioner, 83, 
236 ; of High Court, 318. 

L. 

Lead Poisoning : 134. 

Legal Disability, Pbbsons undee : agreements with, 218, 284 ; 
conduct of proceedings by, 234 ; payment of compensatiott 
to, 208-9. 

Lighthouses ; employees in, 48. 

Limitation : for appeals, 317 ; for claims, 242-3 ; in fatal cases, 
296, 303 ; inapplicable to review, 272 ; waiving of, 244 — 262, 

Local Inspection : 265, 267. 

Lump Sums : manner of payment, 206 — 8 ; payment to women and 
minors, 160, 208 ; when payable, 144, 148, 164-5. 

M. 

Manages : 62, 176, 184. 

Managing Agents : 62. 

Medical Examination : advantages of, 191, 204 ; conduct of, 190; 
obstacles to, 193—8; right of employer to, 189, 192, 196, 199 ; 
subsequent, 199-200. 
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MbdioaIi Pbactitionbe : attendance by, 201 — 4: ; e'vidfnee of, 264 • 
examination of workman by, 190 — ^200; qnaMcations of, 19o! 

MbmobaudotI op Aqbbbmei j t : see Asbeemeiit. ’ 

Mbbohant Shipping Act, Indian : 36, 163. 

Militabt Fobces : exclusion of, 15, 58. 

Mines : definition of, 31 ; reports of fatal accidents in, 283-4, 286 • 
returns from, 93; safety regulations in, 131: workew 
included, 31, 32, 34. 

Minobs : agreements with, 234 ; compensation for, 144, 148, 161 ; 
payments to, 209, 210 ; reckoning of age, 142-3. 

MonetabtIiImii: inapplicable to some railwaymen, 14,22 ; workmen 
excluded by, 56. 

Motob Vehicles : work coimected with, 20, 21, 22. 

N. 

Natdbal Causes : accidents due to, 119-120. 

Negligence : immaterial in compensation cases, 5, 123. 

Notice op Accident : by defendants, 180 ; condonation of deky in, 
244—252; contents of, 175; on contractor, 72; on employer, 
176—8 ; on insurer, 91 ; purposes of, 174, 187 ; time of, 
179 — 181, 189 ; when not required, 182 — 5. 

Notice Books : 178. 

Notified Occupations : 50-51 ; page 175. 


0 . 


Occupational Diseases : 134—6. 

Oilfields : returns from, 93 ; workers in, 34. 
OvEBTiME Payments : included in wages, 164. 


P. 

Penalty fob Failube : to maintain notice-book, 178 ; to register 
agreement, 228 — 232 ; to report fatal accident, 286 ; to send 
statement of fatal accident, 292 ; to send return, 93 ; to 
submit to medical examination, 194, 195. 

Plantations : 44—6, 93. 

PoBTS : 38-9, 55, 93. 

Postal Employees : 42-3. 

Premises : accident on contractor’s, 70 ; accident on employer’s, 
109 ; medical examination on, 191. 

Pbincipal : see Contbaotobs. 


Q. 

Qualified Medical Peaotitionbb : see Medical Pbactitioneb. 
Quabbies : workers in, 32, 33. 
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E. 

Railway Macl Sebvice : 42. 

Railways : application to, 9 ; definition of, 11, 22 ; employees 
excluded, 12-16 ; employees included, 11, 23 ; reports of ratal 
accidents on, 284 ; returns from, 93 ; “ vicinity ” in case 
of, 194 ; wiat constitutes business of, 68. 

Rboovkby or Compensation : from employer, 311-2 ; from third 
party, 78-9. 

Rspeeenob : to High Court, 314-6. 

Rboistbation or Aobeements : appeal against, 323 ; efieot of, 219, 
2334 ; maimer of, 218, 220 ; obligatory in certain cases, 
209, 216-7, penalty for failure, 228-232 ; procedure in, 221-3 ; 
, refusal of, 223, 224-7. 

Repobt : of fatal accident, 94 : transfer for, 306. 

Rbt0BNS : from certain employers, 92-3. 

Revenue Reooveby Aox ; 312. 

Review : by Commissioner, 267-272. 

Royal Commission on Laboub ; 7. 

Royal Indian Mabine : exclusion of, 15, 68. 

S. 

Saebty Devices : removal by workman, 131. 

Scales or Compensation : for fatal accidents, 144-6 ; for permanent 
partial disablement, 161-7 ; for permanent total disable- 
ment, 147-160; for temporary disablement, 168-163 ; 
general observations, 141-3. 

Seamen : definition of, 36 ; evidence in cases involving, 264 ; half- 
monthly payments to, 163 ; limitation for, 296 ; notice by, 
176, 186 ; right of appeal, 326. 

Ship : definition of, 36 ; master of, 36, 163 ; work connected with 
loading, repairing, etc., 38-9 ; see also Seamen. 

SuB-CONTBACTOBS : 76-6. 

“ SurrioiBNT Cause ” : meaning of, 249-262. 

Summons : service of, 268. 

SuPBBVisiNO SiArr : inclusion of, 19, 27, 30, 39, 41. 


T. 

Tbleobaph Employees : inclusion of, 42-3. 

Third Pasties ; liabilities of, 77-9 ; payments by, not included in 
wages, 168. 

“ Trade ob Business ; ” meaning of, 67-8. 

Trade Unions : representation of workmen by, 168. 

Tramways : workers on, 20 ; returns from, 93. 

Tbanspeb : by local Government, 309 ; for dii^sal, 306-6 ; for 
report, 806-6 ; of money, 310. 
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u. 

Unloading op Ships : 38. 


V. 

Vehicle : meaning of, 21 ; work connected witi, 20. 

Venue : of proceedings, 305. 

Vicinity : meaning ofT 194 ; workman leaving before medical 
examination, 193-4, 200. 


W, 

Wages: definition of, 164 ; calculation of, 56,159-173; exclusion of 
persons not earning, 57 ; items included in, 164-8. 

Waiting Period : effect of, 128, 159-160 ; suspension of, 197. 

Wells : digging of, 33. 

WiLPUL : meaning of, 131. 

Withdrawal : of claim, 265. 

Witnesses : evidence of, 264, 265 ; summoning of, 258. 

Women: kalf-montUy payments to, 209 ; inclusion of, 10; medical 
examination of, 190 ; payment of lump sums to, 150. 

Workmen : classes excluded, 12-15, 19, 53-8 ; classes included, 10, 11, 
15-18, 20-51 ; commutation by, 210-3 ; contributing to 
accident, 123-133 ; employed by contractors, 11, 14, 17, 43, 
64-72 ; employed on part tune, 168 ; medical examination 
of, 189-200 ; obligation to serve notice, 174, 182-5 ; recovery 
of compensation by, 217, 311 ; remedies open to, 83-8 ; 
right of review, 267 ; services lent, 63. 

Workshops : not using power, 29-30 ; railway, 14. 
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